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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit | 


OCTOBER TERM, 1957. 


No. 14,062 


HELEN M. KIEFER, 


Appellant, : 


Vv. 


UNITED STATES OF AMERICA, 
Appellee. | 


| 
| 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Judgment in the above entitled cause was entered in the District 
Court on March 14, 1957 (A. 7-8). Notice of appeal was filed on 
May 7th, 1957 (A. 8) within sixty days after entry of the judgment. 
Jurisdiction of this appeal is granted under Title 28, Section 1291 of 
the United States Code. 


STATEMENT OF THE CASE 


This is a suit brought on the National Service Life Insurance 
contract of one George N. Herbert (A. 1-3) by his sister the designated 
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beneficiary. The insured served in the United States Army from 
February 6, 1943 through August 31, 1945, and while so serving 
applied for and was granted $10,000.00 of National Service Life Insur- 
ance. Premiums were paid through January, 1946, and effective 
October 3, 1946 $5000.00 of this insurance was reinstated, and 
premiums paid through August, 1947, $5000.00 was again reinstated 
April 26, 1948, and premiums were paid until the date of death on 
November 20, 1951 more than three years after the policy had been 


reinstated. 


The government refused to pay the insurance although premiums 
were paid after reinstatement and no premiums which were paid were 


ever refunded. 


The Insurance Section of the Veterans Administration asserted 
that the last reinstatement of the $5000.00 National Service Life In- 
surance policy was obtained by the fraud of the insured in his applica- 
tion for reinstatement. This suit followed. The Appellant made a 
-motion for summary judgment in the District Court, and this motion 
was sustained by Judge Holtzoff, and the Appellee appealed to this 
Court. On August 18, 1955, this Court reversed the judgment awarded 
by Judge Holtzoff and remanded the case for trial. (228 Fed. 2d 448, 
97 U.S. App. D.C. 101.) 


The case came on for trial before Judge Letts and a jury on 
March 5, 1957, and at the conclusion of the evidence both parties 
moved for a directed verdict, and the Court sustained the motion of the 
_ Appellee for a directed verdict and ordered the jury to bring ina 
verdict for the Appellee (A. 111). 


Prior to his entry into military service the insured had contracted 
_ bronchial asthma but this condition of his health was greatly aggravated 
_ by his military service, and he was rated some 60% disabled as a re- 
sult of his military service. 
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While he had a right to reinstate his entire amount of $10,000 in- 
surance granted to him while in the service if in proper health, he 
chose to reinstate only $5000 of this insurance. The Insurance Section 
of the Veterans Administration asserted that he gave false answers to 
the questions in the application for reinstatement although he stated on 
the application that he had applied for compensation for service-incurred 
disabilities, and gave his correct claim number. Judge Holtzoff held 
that the Veterans Administration had due notice of the medical reports 
contained in the Veterans Administration files, and that the Appellee 
had no legitimate defense to the action. This Court following a minority 
rule laid down by the United States Court of Appeals for the Fifth Circuit 
reversed holding that the Veterans Administration did not have to take 
notice of its own files although the application for reinstatement on its 
face gave notice that the applicant was suffering from service-incurred 
disabilities. The defense of fraud was entirely predicated on the medi- 
cal reports contained in the Appellant's files in the Veterans Adminis- 
tration, and this Court held that the Veterans Administration did not have 
tO notice its own files although called specifically to their attention 
at the time of the application for reinstatement was tendered. 


The issue in the trial after this cause was remanded was whether 
the insured intended to defraud the government at the time that he last 
made the application for reinstatement. The Court below (Judge Letts) 
stated that the government had proved fraud, and directed a verdict. 
(A. 111). | 


The Appellant contends that there was not a scihtilla of evidence 
offered by the Appellee at the trial below which showed that the insured 
intended to defraud the government, and that the Court erred in direct- 
ing a verdict for the Appellee, and in denying the Appellant's motion 
for a directed verdict because the evidence failed to show that the in- 
sured intended to defraud the government when he reinstated his policy. 
That in any event the issue of fact, if any, was for the jury and the 
Court clearly erred in directing a verdict. : 























4 
STATEMENT OF POINTS ON APPEAL 


1. That the Court below erred in directing a verdict for the 
Appellee. 


2. That the Court below erred in failing to direct a verdict for 
the Appellant upon the grounds that there was no evidence offered 
showing that the insured at the time he applied for reinstatement of the 
insurance had any intent to defraud the government, and that the evi- 
dence to the contrary is so overwhelming that the Appellant's motion 
for a directed verdict should have been granted. 


3. That the Court erred in refusing to permit the introduction of 
the death certificate (Plaintiff's Exhibit No. 1) and particularly the 
statement thereon that the disease of cirrhosis of the liver had existed 
only for “months" prior to the date of death on November 20, 1951. 


4. That the Court erred in refusing to admit in evidence medical 
reports made by a government physician Dr. Harry J. Sullivan and 
marked Plaintiff's Exhibit No. 2 to 6 inclusive, which showed that dur- 
ing the period from May 4, 1949 through July 22, 1949, the insured was 
treated only for his service-connected disability of asthma and for no 
other disability. 


5. That the Court below erred in not submitting the issue of fraud 
for the determination of the jury. 


SUMMARY OF ARGUMENT 


The Appellant will argue that the Court clearly erred in directing 
a verdict for the Appellee because there was a total lack of evidence 
Showing that the insured had any fraudulent intent when he made the 
application for reinstatement of $5000 of his $10,000 National Service 
Life Insurance contract. It will be further argued that even though there 


be some evidence, which the counsel for the Appellant cannot find, to 
show a fraudulent intent on the part of the insured, the issue of fact was 
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for the jury. The Appellant will further argue that searching the entire 
record of the trial below there is no evidence showing a wilful and 
knowingly fraudulent intent on the part of the insured, and that all of the 
evidence in this regard points to the contrary, and the Court should have 
directed a verdict for the Appellant. The Appellant will further argue 
that the Courts erred in refusing to admit in evidence plaintiff's exhibits 
from one to six inclusive. The Appellant will further argue, if permitted 
by the Court, that this Court grievously erred in reversing the original 
judgment in this case primarily upon the grounds that the documented 
evidence of official records show that at the time that the veteran 
submitted the application for the reinstatement of the policy, and stated 
that he had applied for compensation, and gave his correct compensation 
number, the compensation folder should have been reviewed, as all of 
the medical evidence upon which the alleged fraud was predicated was 
contained in the Veterans Administration files. | 


ARGUMENT AND BRIEF 


In order to establish the defense of fraud in this case the evidence 
must show the following: | 


1. A false representation. 
2. In reference to a material fact. | 
3. A representation made with knowledge of its falsity. 


4. A representation made with intent to deceive and to be 
acted upon. 


Claflin v. Commonwealth Insurance Company, 110 U.S. 81, 
28 L. Ed. 76. Pence v. United States, 316 U. Ss, 332. 


It is well settled that a misrepresentation will not constitute a 
defense to a policy of insurance unless it was intentionally untrue or 
was made with reckless disregard for the truth. | 


Sentinel Life Insurance Company v. Blackmer, 77 F. 2d 347. 


Zolintakis v. Equitable Life Insurance Company, 97 F. 2d 583. 
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Mutual Life Insurance Company v. Hilton-Green, 241 U.S. 613. 
| Jones v. United States, 112 F. 2d 282, and cases cited in 
opinion. 

THERE WAS NO EVIDENCE ADDUCED AT THE TRIAL WHICH 
SHOWED THAT THE INSURED INTENTIONALLY OR RECKLESSLY 
COMMITTED FRAUD. 

: The insured as a veteran of World War II who was discharged 
with the disability of bronchial asthma which was greatly aggravated 
by his military service and which had been so found and determined by 
the Veterans Administration, had the right to reinstate any of his 
$10,000 National Service Life Insurance granted to him while in the 
military service at any time prior to January 1, 1950, if the disability 
which was aggravated by his military service was less than totally 
disabling. 

At the very threshold attention of the Court is directed to the 
fact that the insured only reinstated $5000 of his insurance, while he 
had a right to reinstate the full amount of $10,000. Secondly, on the 
reinstatement blank he clearly stated that he had applied for compensation, 
and gave his correct compensation number. If he had intended to per- 
petrate a fraud on the government, he would have answered that he had 
not filed a claim for compensation, and again he would have failed to 
give his correct compensation number. Answering that he had applied 
for compensation, and giving his correct claim number is clearly 
evidence of good faith on the part of the insured. For even the lowest 
ranking clerk, and the most stupid of employees of the Veterans Ad- 
ministration knew that he had been examined by the medical staff of the 
Veterans Administration, and that such medical reports were all con- 
tained in his file. Those answers were true and correct according to 

their records. On the question whether he had been examined by other 
| physicians, it has been, and generally is recognized by the applicants 





for reinstatement of insurance, that this question applies only to private 
physicians, and not to the medical staff of the Veterans Administration. 
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As to the question of his health being as good as it was on the date of the 
lapse of the insurance, the government's own witness stated he naturally 
would feel better since he was released from the hospital (A. 31-32). 


Furthermore, the government's own physician testified that 
veterans examined by the medical staff of the Veterans Administration 
are not told the result of the examination, nor the findings or diagnosis. 
(A. 25-26). The only disability which the insured knew that he was 
suffering from was bronchial asthma which was aggravated by the mil- 


itary service and which existed prior to the service. 


Furthermore, the government officials knew that the insured was 


being paid compensation for disabilities incurred in the service because 
the premiums on his reinstated policy which they are contesting were 
deducted from his compensation payments. (See Par. : 2, A. 4 of 
Answer filed by the government which admits this fact). 


The government's own medical witness testified that a patient 
could be suffering from cirrhosis of the liver and probably not know 
that he had the disability. (A. 25) There is nota single shred of 
evidence to show that the insured knew that he was suffering from 
cirrhosis of the liver. The evidence is clearly to the contrary. 


The Court below refused to admit in evidence the death certifi- 
cate showing the date of death on November 20, 1951 (A. 13) approxi- 
mately three years and eight months after the insured reinstated his 
policy effective on April 26, 1948 (A. 5) which death certificate showed 
that the cirrhosis existed for "months" prior to the date of death. The 
Court below also refused to admit in evidence medical reports, 
plaintiff's exhibits No. 2 to 6 inclusive (A. 14-15), which showed that 
more than a year after the policy was reinstated the insured was treated 
only for bronchial asthma during the months of May, June and July, 
1949. These reports confirm the fact that the insured did not know 
during this time that he was suffering from cirrhosis of the liver , the 
disability which the government asserts constitutes the fraud. All of 
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these exhibits were competent and proper evidence in this case touching 
upon the question of intent of the insured at the time that he reinstated 


his policy. 


The question is not whether he was suffering from cirrhosis of the 


liver, but whether he knew he was so suffering. 
Jones v. United States, 112 F. 2d 282. 


Government counsel in the Court below strongly insisted that the 
insured was a heavy drinker, and introduced in evidence a statement 
inserted on his medical folder to the effect that he was drinking a quart 
of liquor a day for the past six months. This statement was alleged to 
have been made on March 6, 1948. Ona report of medical examination 
dated February 10, 1948, just a month before is a statement of the in- 
sured, that he uses no alcoholic beverages. (A. 10) One statement 
contradicts the other, and no other proof of the use of alcoholic beverages 
at the time in question was offered by the government at the trial. 


The rule, that in order to constitute fraud to avoid payment of a 
government insurance contract that there must be a false representation 
in reference to a material fact and made with knowledge as to its falsity 
and with intent to deceive and be acted upon which is the rule applicable 
to all commercial insurance contracts, has been held to be applicable 
to fraud pleaded in suits on government insurance contracts. Two 
opinions of the Solicitor of the Veterans Administration are quoted below 
for the information of the Court. One opinion was rendered on March 
24, 1948, and the other opinion was rendered on April 28, 1948. 

Assistant Administrator for Insurance 

The Solicitor 9DBA/IM:CHM/ck: vos 


FN-3 , 725,123 2BJ/FM:hv 
N-12 ,192 ,524 


VONDRAK, John Frank Mar 24, 1948 
1. This is in response to your memorandum reading as follows: 


"1. Your opinion is requested as to whether the Veterans 


ye 
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Administration is estopped from holding that this veteran pro- 
cured reinstatement of $2,000 National Service Life Insurance 
on July 1, 1947, by fraud. The facts are as follows: 


"2. The veteran entered active military service on July 13, 
1942, and was honorably discharged January 12, 1946. He 
applied for and was granted $5,000 National Service Level 
Premium Term Insurance, effective date July 22, 1942. On 
June 8, 1943, he applied for and was granted an additional 
$5,000 National Service Level Premium Term Insurance, 
effective date June 8, 1943. Premiums on both policies were 
regularly paid while the veteran was in service. Policy N-3 
725 123, which was effective July 22, 1942, lapsed because 
of non-payment of premiums on March 8, 1946. Policy N-12 
192 524, granted effective June 8, 1943, lapsed for non- 
payment of premiums on March 22, 1946. | 


"3. On November 18, 1946, using Insurance Form 353a, 
Mr. Vondrak applied for reinstatement of $2,000 National 
Service Level Premium Term Insurance under policy N-12 
192 524. In answer to the question 'Have you been ill, or 
suffered or contracted any disease, injury or infirmity, or 
been prevented by reason of ill health from attending your 
usual occupation, or consulted a physician, surgeon, or other 
practitioner for medical advice or treatment at home, hos- 
pital, or elsewhere, in regard to your health, since lapse of 
this insurance?’ the veteran answered, ' Yes,' and further 
stated that he had been hospitalized at the Veterans Adminis- 
tration Hospital at Brecksville, Ohio, for treatment of pul- 
monary tuberculosis. On the basis of this statement, and 
further investigation, this reinstatement application was dis- 
approved by our Insurance Medical Division. 


"4. On July 1, 1947, the insured submitted a second appli- 
cation for reinstatement of $2,000 National Service "Level 
Premium Term Insurance. On this application, the question 
"Are you now in as good health as you were on the due date of 
the first premium in default?’ was answered, 'Yes' and the 
question 'Have you been ill, or suffered or contracted any 
disease, injury or infirmity, or been prevented by reason of 
ill health from attending your usual occupation, or consulted 
a physician, surgeon, or other practitioner for medical ad- 
vice or treatment at home, hospital, or elsewhere, in regard 
to your health, since lapse of this insurance ?' was answered 
"No’. VA Manual M9-3, Part II, Accounts Procedures, does 
not require the drawing ‘of the insurance folder in the process- 
ing of reinstatement applications. The Premium Review 
Clerk, therefore, was not aware of the action previously 
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taken by the Insurance Medical Division on the earlier appli- 
cation and approved the application dated July 1, 1947. 


"5. On August 26, 1947, Mr. Vondrak applied for conversion 
of the $2,000 Level Premium Term Insurance to 20-Payment 
Life, effective August 8, 1947. When the insurance folder 
was reviewed for the conversion, it was noted that the appli- 
cation dated July 1, 1947, did not disclose treatment for 
tuberculosis which Mr. Vondrak had received during the 
period of lapse. The evidence of record in the insurance 
folder reveals that the insured was admitted to the Veterans 
Administration Hospital at Brecksville, Ohio, on September 
25, 1946, with an entrance diagnosis of tuberculosis, pul- 
monary, moderately advanced, active. The final discharge 
summary dated May 27, 1947, states: 'Classification on dis- 
charge -- quiescent’: Mr. Vondrak was discharged on May 
26, 1947, a short time prior to his July 1, 1947, reinstate- 
ment application. 


"6. In order to cope with the tremendous number of applica- 
tions for new or additional insurance, total disability income 
provision, reinstatement, conversion, or change in plan which 
require the most immediate attention that is possible to give, 
the Office of Insurance has found it expedient to establish a 
procedure whereby applications for reinstatement for National 
Service Life Insurance on VA Form 9-353a are processed by 
Premium Review clerks without referral to the Insurance 
Medical Division or reference to the insurance folder pro- 
vided that the applicant answers 'Yes' to the question 'Are 

you now in as good health as you were on the due date of the 
first premium in default'; 'No' to the question 'Have you been 
ill, or suffered or contracted any disease, injury or infirmity, 
or been prevented by reason thereof from attending your usual 
occupation, or consulted a physician, surgeon, or other 
practitioner for medical advice or treatment at home, hospital, 
or elsewhere, in regard to your health, since lapse of this 
insurance ?'; and answers the question as to application for 
disability compensation, etc. To take the time necessary to 
attach and consider all pertinent records in connection with 
such applications would defeat the purpose of the procedure 
and greatly delay the handling of this and all other types of 
applications for reinstatement, conversion, etc. 


_ "7. The question presented is: When an application for re- 
instatement has been processed in this manner and approved 
and it is subsequently established that the veteran misrepre- 
sented the condition of his health by making untruthful answers 
to the pertinent questions is the Veterans Administration 
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estopped from holding that the reinstatement was procured by 
fraud because the true facts were of record in the insurance 
folder?" | 


2. On November 18, 1946, the insured made an application for 
the reinstatement of $2000 lapsed National Service Life Insurance 
(Form 353a) and for the conversion thereof (Form 358) to a 20- 
payment life policy. In the application for reinstatement he 
stated that he was not in as good health as he was on the date of 
the first premium in default, and that he had been hospitalized at 
the VA Hospital, Brecksville, Ohio, for treatment of pulmonary 
tuberculosis. The application for reinstatement, after consulta- 
tion of the claim file, was rejected on February 26, 1947. 


3. The insured was discharged from the VA Hospital on May 26, 
1947 when his condition was classified as is ii and as having 
received the maximum hospital benefit. 


4. On July 1, 1947, the insured reapplied for being atomiest of 
$2000 lapsed National Service Life Insurance. In this supplemen- 
tal application he stated that he was in as good health as he was 

on the date of the first premium in default. (This statement is a 
matter of opinion as to which no fraudulent intent may be imputed). 
To the question whether he had been ill or suffered or contracted 
any disease, injury, or infirmity or have been prevented by reason 
thereof from attending his usual occupation, or consulted a 
physician, surgeon, or other practitioner for medical advice or 
treatment at home, hospital, or elsewhere, in regard to his 

health since the lapse of his insurance, he answered, "No". 


5. On the application there was another question which the 
Government considered material, that is to say, as to whether 

he had applied for disability compensation. To this question he 
answered, “Yes" and gave his correct claim number, C-5,808, 588. 


6. It is also to be observed that the application for reinstatement 
dated July 1, 1947, carried on it the icant numbers of his 
National Service Life Insurance. 


7. In United States v. Kelley, 136 F. 2d 823, de the question 
whether there was fraud in connection with an application for 
insurance, the court held that where there were identifying 
numbers on the application disclosing the availability of informa- 
tion as to the state of health of the applicant there was no fraud 
even though the statements made by the applicant were untrue. 


8. The VA is presumed to have knowledge of the insurance 
records of the applicant. And where it seeks information as to 
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whether the applicant had applied for disability compensation and 
received an affirmative answer and was furnished with the correct 
claim number, as a matter of law, the VA is presumed to have 
knowledge of the contents of the disability claim file as to the 
state of health of the applicant. 


9. The court pointed out in United States v. Kelley, supra, that: 


"There is here no question of imputing to the Veterans' Ad- 
ministration knowledge which it might have been able to ob- 
tain from the records of another Department of the Govern- 
ment. Kelley's application for compensation was a part of 
the Administration's own records. Its knowledge thereof was 
actual, not imputed, knowledge. Hence such cases as United 
States v. Riggins, 9 Cir. , 65 F. 2d 750; United States v. 
Depew, 10 Cir., 100 F. 2d 725; and Jones v. United States, 
5 Cir., 106 F. 2d 888, cited by appellant, have no relevancy 
here.” 


10. For its own convenience, the VA on July 10, 1947, issued 
TB-9-35 in Paragraph 9 of which the pertinent part reads: 


"In any case where ‘Application for Reinstatement’ (nonmedical) 
(VA Form 9-353a) is received and the applicant answered 
"Yes' to the question, ‘Are you now in as good health as you 
were on the due date of the first premium in default?’ and 
"No’ to the question, "Have you been ill, or suffered or con- 
tracted any disease, injury, or infirmity, or been prevented 
by reason thereof from attending your usual occupation, or 
consulted a physician, surgeon, or other practioner for 
medical advice or treatment at home, hospital, or elsewhere 
in regard to your health, since lapse of this insurance?' and 
it is indicated in the application that he has applied for dis- 
ability compensation, retirement pay, pension, or waiver of 
premiums, or has otherwise been assigned a C-number, it 
will not be necessary to requisition the Claims folder. Such 
applications will be forwarded to the Accounts Unit, Under- 
writing and Insurance Accounts Division, and if all other re- 
quirements incident to the reinstatement are met, the appli- 
cation will be approved by the premium review clerk in 
accordance with existing procedure." 


11. It is apparent from ‘the submission that it was not the practice 
to consult the insurance file and even though the applicant stated he 
had applied for compensation or pension to ignore such fact. 


12. The application was approved. On August 26, 1947, the in- 
sured applied for the conversion of the $2000 reinstated Level 


ar 
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Premium Term Insurance to a policy of 20-payment life. The 
application for conversion was processed and No. V-6,058,098 
was assigned. However, during the processing it was noted for 
the first time that the answers on the second application were at 
variance with the answers on the first application for reinstate- 
ment and the question was raised whether the second application 
for reinstatement should have been approved. 


13. The reinstatement is incontestable under the provisions of 
Section 602 (w) except, among other grounds, for fraud. There- 
fore, in the consideration of a case to determine whether there is 
fraud in connection with an application for insurance or for the 
reinstatement of lapsed insurance the truth or falsity of state- 
ments made by the applicant is a question of fact, but where the 
facts are determined it is then a question of law whether the de- 
termined facts constitute fraud. : 


14. It is now well settled that in order to constitute a defense of 
fraud in an insurance contract these elements must be present; 
(1) A false representation, (2) in reference to a material fact, 
(3) made with knowledge of its falsity, (4) and with the intent to 
deceive and be acted upon, (5) when action has been taken in 
reliance upon the representation. Claflin v. Commonwealth Ins. 
Co., 110 U.S. 81, 28 L. Ed. 76. : 
15. The facts in this case as to the state of health of the insured 
were known to the VA. They were revealed in the prior application 
for reinstatement contained in the insurance file, and in the dis- 
ability compensation file of the applicant. Asa matter of ex- 
pediency and for its own convenience the VA elected to disregard 
and ignore the information readily available which would have af- 
orded an opportunity to check on the validity of the application in 
question. | 

| 
16. On stated facts in this particular case this Office cannot 
recognize and ground which would afford you a legal basis on 
which to contest the validity of the application in question. 


EDWARD E. ODOM 


Assistant Administrator for Insurance | 
The Solicitor APR 28 1948 


SHORT, Frank F. 2BF/HST/es 
C-7 488 629 | 
N-3 291 355 


1. This is in reply to your memorandum in the above- 
entitled case reading as follows: 


‘8 
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"1. Your opinion is requested as to whether the Veterans 
Administration is estopped from holding that this veteran 
procured reinstatement of $10,000 National Service Life 
Insurance on December 6, 1946, by fraud. The facts are as 
follows: 


"2. The veteran enlisted in the Naval Service on June 23, 
1942, and was discharged on points on November 23, 1945. 
While in service he was granted insurance without physical 
examination in the amount of $10,000 effective August 1, 
1942, evidenced by Certificate No. N 329 13 55. Premiums 
on this insurance were paid to March 1, 1946, when it lapsed 
for nonpayment of premiums. 


"3. On December 6, 1946, the veteran executed an Applica- 
tion for Reinstatement of $10,000 National Service Life In- 
surance. On this application, for answer to the question, 
"Are you now in as good health as you were on the due date 

of the first premium in default? (Answer 'yes' or 'no')', he 
stated, 'yes." For answer to the question, ''Have you been 
ill, or suffered or contracted any disease, injury or infirmity, 
or been prevented by reason of ill health from attending your 
usual occupation, or consulted a physician, surgeon, or other 
practitioner for medical advice or treatment at home, hos- 
pital, or elsewhere, in regard to your health, since lapse of 
this insurance? (Answer 'yes' or 'no')', he stated, 'No'. 

He did not reply to the instruction, '(If 'yes' give all dates 
and full particulars, including the name and address of 
practitioner and attach to this application a certificate of the 
practitioner or head of the hospital where treated, with diag- 
nosis, prognosis, and treatment if available)’. For answer to 
the question, 'Have you ever applied for disability compensa- 
tion, retirement pay, or pension? (Answer 'yes' or'No')', 

he stated, 'Yes', and stated his claim Number to be C7 488 629. 
Relying on the truth and accuracy of his replies in his 
Application for Reinstatement, the $10,000 National Service 
Life Insurance, evidenced by Certificate No. N 329 13 55, 
was reinstated on December 6, 1946. 


"4. On June 25, 1947, the veteran executed a Statement of 
Claim for Waiver of Premiums in which, in reply to the 
question, "Date continuous total disability caused absence 
from work or relief from duty'?, he stated, 'December 1, 
1946." For answer to the question, 'Date returned to work 
or duty,’ he stated, "Have not returned to work.' In reply 

to the question, 'Disease or injury causing total disability' , 
he stated 'Tuberculosis'. For reply to the question concern- 
ing hospitalization, he listed Belmont Sanitarium, RD # 3, 
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St. Clairsville, Ohio; date of admission, December 16, 1945; 
and date of release, May 14, 1946, (apparently meant 1946 
and 1947). For reply to the quesiion concerning physicians 
from whom treatment was received, he listed Dr. A. V. 
McCoy, National Bank Building, Elm Grove, West Virginia; 
date treatment began, November 1945; date of release, 
November 1945; and Dr. Garrison, Belmont’ Sanitarium, 
St. Clairsville, Ohio; date treatment began,’ December 16, 
1945; and date of release May 14, 1946. For answer to the 
question concerning occupation since beginning date of total 
disability, he stated, 'None (Tuberculosis )'. 
"5. After consideration of all the evidence of record, on 
October 9, 1947, the Disability Insurance Claims Division 
rendered its decision that the veteran has been totally dis- 
abled from December 16, 1946, continuing. | 


| 
"6. An examination of the veteran's case folder discloses 
that in veteran's Application for Compensation or Pension, 
Veterans Administration Form 526, dated November 14, 1946, 
and received by the Veterans Administration November 14, 
1946, he stated, in answer to the request for names and 
addresses of all civilian physicians from whom he had received 
treatment, 'Dr. Arley McCoy, National Bank, Elm Grove, 
West Virginia'; Disability, 'Tuberculosis'; Date, 'October, 
1946'. The case file also discloses that on November 16, 
1946, the veteran was examined on behalf of the Veterans "Ad- 
ministration by Dr. Arley V. McCoy and diagnosis of incipient 
pulmonary tuberculosis was made. The doctor certified that 
the veteran did need hospitalization and would accept it. For 
history of disease, it was stated, 'Patient states he has been 
losing weight steadily for past 6-8 months -- has had a per- 
sistent cough for the past year -- night sweats past 2 months 
-- has been feeling weak and tired ever since discharge from 
service.' This report is stamped 'Received' by the Veterans 
Administration, Wheeling, West Virginia, on f November 19, 
1946. 


"7. The veteran is shown to have been admitted for treatment 
at Belmont Sanitarium, St. Clairsville, Ohio, on December 
16, 1946. In answer to inquiry from this office for a brief 
report stating the date on which he first treated the veteran, 
the period of treatment, diagnosis and prognosis, and 
whether or not the veteran was apprised of his condition, Dr. 
McCoy by letter dated October 25, 1947, stated 'I first saw 
Mr. Frank Farley Shorts on October 8, 1946. He gave a his- 
tory of having had fever, chills and sweats for approximately 
two weeks preceding this visit. I found an area of small 
subcrepitant rales over the upper right lobe; more marked 
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anteriorly. I continued treating him until November 16, 1946, 
at which time papers were filled out so that he might be cared 
for by the Veterans Administration. My diagnosis of tubercu- 
losis was confirmed by x-ray on October 24 at the Ohio Valley 
General Hospital. The x-ray showed infiltration in the upper 
right lung field, and a swollen lymph node in the right hilus. 
Mr. Short was apprised of his condition at that time. He was 
hospitalized by the Veterans Administration. I would consider 
the prognosis good providing he is able to care for himself as 
prescribed. ' 





"8. In a memorandum to the Disability Insurance Claims 

Division from the Insurance Medical Division dated December 

10, 1947, it is stated, 'Had these facts been available on 
January 16, 1947, the date the application was approved, it 

is the opinion of this division that such favorable action would 

not have been taken.’ 


"9. In order to cope with the tremendous number of applica- 

tions for new or additional insurance, total disability pro- 

vision, reinstatement, conversion or change in plan, it was 
necessary to revise the existing procedures to the end that 

such applications would receive immediate consideration. 

The procedure adopted authorized approval of applications ey) 
for reinstatement submitted on VA Form 353a without referral i 
to the Insurance Medical Division and without reference to 

the insurance or claims folder if the applicant answers 'Yes' 

to the question 'Are you now in as good health as you were on 

the due date of the first premium in default ?'; 'No' to the 

question 'Have you been ill or suffered or contracted any 

disease, injury or infirmity, or been prevented by reason 

thereof from attending your usual occupation or consulted a 
physician, surgeon, or other practitioner for medical advice 

or treatment at home, hospital, or elsewhere in regard to 

your health since lapse of this insurance?" and also answers 

the question as to application for disability compensation, 

etc. As you know the claims folders are not located in the 

office handling applications for reinstatement and in a very 

practical sense such folders have not been available to the 

Insurance Service. It would have been virtually impossible 
to secure these folders and make progress in disposing of . 
vast numbers of applications with that degree of promptitude 
necessary to satisfy the applicants. Since the procedure 

adopted is primarily in the interest of the individuals, it is 

felt that the extent of their responsibility for representing 

the true facts is to be appraised in the light of circumstances 
compelling a fuller reliance upon such representations. 
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"10. In the present case, the evidence cited in paragraph 6, 
supra, was of record in the applicant's claims folder. As it 
was located in the Pittsburgh, Pennsylvania, Regional Office, 
it was not immediately available to the Richmond Branch, and 
that office had no knowlege that the folder contained informa- 
tion pertinent to the application for reinstatement. In order 
to have consulted it, the Insurance Service would have had 

to secure the transfer of the claims folder from Pittsburgh 
to Richmond. Such transfer would either have interrupted 
action on the veteran's claim for pension or would have had 
to be deferred until such action had been completed. 


''11. The question presented is: When an application for 
reinstatement of insurance has been processed in this manner 
and approved and it is subsequently established that the 
veteran misrepresented the condition of his health by making 
untruthful answers to the pertinent question, is the Veterans 
Administration estopped from holding that the reinstatement 
was procured by fraud? 

| 
"12. In this connection your attention is invited to submission 
dated December 19, 1947, in the case of John Frank Vondrak, 
FN-3 725 13, N-12 "192 524. ” | 


2. Ina recent opinion rendered by this Office under date of 


ge 


March 24, 1948, in the case of John Frank Vondrak, FN-3 725 123, 

N-12 192 524, in which the facts were somewhat similar to those 

in this case it was stated in part: | 
"In United States v. Kelley, 136 F. 2d 823, on the question 
whether there was fraud in connection with an application for 
insurance, the court held that where there were identifying 
numbers on the application disclosing the availability of in- 
formation as to the state of health of the applicant there was 
no fraud even though the statements made by the applicant 
were untrue. | 


"And where it (the VA) seeks information as . to whether the 
applicant had applied for disability compensation and received 
an affirmative answer and was furnished with the correct 
claim number, as a matter of law, the VA is presumed to 
have knowledge of the contents of the disability claim file as 
to the state of health of the applicant. | 


"The court pointed out in United States v. Kelley, supra, that: 


"There is here no question of imputing to the Veterans’ 
Administration knowledge which it might have been able 
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to obtain from the records of another Department of the 
Government. Kelley's application for compensation was 

a part of the Administration's own records. Its knowledge 
thereof was actual, not imputed, knowledge. Hence such 
cases as United States v. Riggins, 9 Cir., 65 F. 2d 750; 
United States v. Depew, 10 Cir., 100 F. 2d 725; and 
Jones v. United States, 5 Cir., 106 F. 2d 888, cited by 
appellant, have no relevancy here.' 


"For its own convenience, the VA on July 10, 1947, issued 
TB-9-35 in Paragraph 9 of which the pertinent part reads: 


"In any case where "Application for Reinstatement' (non- 
medical) (VA Form 9-353a) is received and the applicant 
answered 'Yes' to the question, 'Are you now in as good 
health as you were on the due date of the first premium 
in default?' and 'No' to the question, 'Have you been ill, 
or suffered or contracted any disease, injury, or 
infirmity, or been prevented by reason thereof from 
attending your usual occupation, or consulted a physician, 
surgeon, or other practitioner for medical advice or 
treatment at home, hospital, or elsewhere in regard to 
your health, since lapse of this insurance?’ and it is in- 
dicated in the application that he has applied for disability 
compensation, retirement pay, pension, or waiver of 
premiums, or had otherwise been assigned a C-number, 
it will not be necessary to requisition the Claims folder. 
Such applications will be forwarded to the Accounts Unit, 
Underwriting and Insurance Accounts Division, and if 
all other requirements incident to the reinstatement are 
met, the application will be approved by the premium 
review clerk in accordance with existing procedure.' 
xx so x * 
"The reinstatement is incontestable under the provisions of 
Section 602 (w) except, among other grounds, for fraud. 
Therefore , in the consideration of a case to determine 
whether there is fraud in connection with an application for 
insurance or for the reinstatement of lapsed insurance the 
truth or falsity of statements made by the applicant is a 
question of fact, but where the facts are determined it is 
then a question of law whether the determined facts constitute 
fraud. 


"It is now well settled that in order to constitute a defense of 
fraud in an insurance contract these elements must be 
present; (1) A false representation, (2) in reference to a 
material fact, (3) made with knowledge of its falsity, (4) and 
with the intent to deceive and be acted upon, (5) when action 
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has been taken in reliance upon the representation. Claflin v. 
Commonwealth Ins. Co., 110 U. S. 81, 28'L. Ed. 76. "The 
facts in this case as to the state of health of the insured were 
known to the VA. They were revealed in the prior application 
for reinstatement contained in the insurance file, and in the 
disability compensation file of the applicant. As a matter of 
expediency and for its own convenience the VA elected to dis- 
regard and ignore the information readily available which would 
have afforded an opportunity to check on the validity of the 
application in question. “On stated facts in this particular 
case this Office cannot recognize any ground which would 
afford you a legal basis on which to contest | Ge validity of 

the application in question." ! 


3. The reasons stated in your submission for the adoption 
of the procedure of passing upon applications for reinstatements 
of National Service Life Insurance without reference to the in- 
surance or claims folder, under the circumstances set forth by 
you, in cases in which the veteran states that he has applied for 
disability compensation or pension and even gives his claims 
number, do not in the judgment of this Office constitute sufficient 
legal basis for relieving the VA of examining such files and being 
charged with knowledge of information contained therein bearing 
on the question as to whether the applicant's health is such as to 
make him eligible for the particular reinstatement of insurance 
which is then being considered. In other words, it is believed 
that the factors which prompted the adoption of the procedure re- 
ferred to by you do not justify a legal basis for distinguishing 
this case from that of United States v. Kelley, supra, and that 
the Court's statement in that case to the effect that the knowledge 
of the Veterans Administration of information contained in the 
claims folder was actual, not imputed, knwindis: is applicable 
to this case. 


4. It is, therefore, the opinion of this Ottice that on the 
facts in this particular case there is no ground which would 
afford the Government a legal basis for eonkesting the validity of 
the application for reinstatement. 


EDWARD E. ODOM 


It was not determined definitely until October 26, 1948 that the two opin- 
ions by the Solicitor would not be approved by the A dministrator. The 


letter so stating read as follows: : 





Mr. B. C. Moore 

Deputy Administrator 

Veterans Administration Branch Office No. 9, 
420 Locust Street 

St. Louis, 2, Missouri. 


Dear Mr. Moore: 


Reference is made to opinions rendered in the cases of Frank 
F. Short, C-7,488,629, N-3,291,355, and John Frank Vondrak, 
FN-3 , 725,123, N-12,192,524, in which it was held that the 
Veterans Administration is estopped from contesting insurance 
for fraud where, subsequent to processing the application for in- 
surance it is discovered that the applicant misrepresented the 
facts regarding his health, but furnished C-number for his dis- 
ability claim and the claim folder reflected the true facts of his 
health at the time the application for insurance was submitted. 


This question of policy has received further consideration 
and the Administrator has determired that the foregoing opinions 
will not be considered as precedents for general application. 


In handling fraud cases in the future where the applicant in 
his application for insurance or for reinstatement thereof made a 
false statement of a material fact regarding his health with 
knowledge of its falsity and with intent to deceive, and the 
Veterans Administration, without referring to the claim folder, 
relied upon such statement in granting the insurance, necessary 
action to cancel the insurance will be taken immediately upon 
discovery of the fraud. 


Sincerely yours, 
Signed and Dispatched 10/26/48 


 O.W. CLARK 
Executive Assistant Administrator 


The Solicitor of the Veterans Administration is the highest legal 
officer in the Veterans Administration. The Administrator of Veterans 
_ Affairs, a layman, and his Executive Assistant Administrator O. W. 


_ Clark was likewise a layman, neither one of them trained in the law and 

_ neither one of them competent to pass on legal questions. If the Veter- 

_ ans Administration had followed the opinions of the Solicitor of the 
Veterans Administration , there would have been no defense to this 
action the same as Judge Ho2-zoff held at the first ha ring in this case. 
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Solicitor E. E. Odom was more than 35 years an employee of the 
Veterans Administration, and no person with legal ability was more 
competent to pass upon the question of law involved in the case in view 
of his long experience as an attorney and Chief counsel in the Veterans 
Administration. The opinions are cited in this case primarily for the 
reason that in order to prove fraud it must clearly appear that the 
applicant for insurance made a misrepresentation knowing it to be false 
and that he intended to deceive and to have the Veterans Administration 
act upon his representation. No Judge in the United States was more 
familiar with government insurance than Judge Holtzoff who decided 
this case in favor of the Appellant at the first hearing. For many 
years prior to Judge Holtzoff's appointment to the bench he reviewed 
the files of hundreds of cases to determine whether or not appeal would 
be taken from judgments while he was a reviewing officer in the Depart- 
ment of Justice. His opinion in the matter should have been entitled to 
great weight and fortified by the opinions of the 9th Circuit in the case 
of United States v. Kelley, 136 F. 2d 823, the opinion of Judge Youngdahl 
in Thompson v. United States, 109 F. Supp. 283, and the opinion of 
Clohesy v. United States, 199 F. 2d 475. This Court should have in 
the first instance affirmed the decision in favor of this Appellant which 
was rendered by Judge Holtzoff. 


This Court's decision in United States v. Thompson, 210 F. 2d 
724, 93 U.S. App. D.C. 231 should require reversal of the judgment 
below against the Appellant for the reason that in that case this Court 
held that the representation as to good health of the applicant for re- 
instatement must be made with the intent to deceive in order to establish 
a defense of fraud in an action on the policy. 


It is not deemed necessary to cite at length the many many 
decisions of the United States Supreme Court and the various Federal 
Courts of Appeal establishing this rule of law since the Thompson case 
is squarely in point. 
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The government counsel at the trial of this cause relied strongly 
on the case of Pence v. United States, 316 U. S. 332, in which the 
Supreme Court sustained a defense to fraud pleaded in the reinstatement 
of a government insurance policy. The decision of the Supreme Court 
in the Pence case does not sustain the position of the government in this 
case. In the first place Pence was a physician who applied for reinstate- 
ment of his policy, and gave good health statements. The policy was 
reinstated and subsequent thereto Pence applied for compensation to 
the Veterans Administration alleging that he was suffering from 
diseases contracted while in the military service of the United States. 
The proof offered by the government in that case clearly showed that 
Pence knew that he had contracted the diseases and that as a physician 
he knew that he was suffering from it at the time that he applied for re- 
instatement. There is not a single bit of evidence in this case showing 
that the insured knew that he was suffering from a liver disability or 
that such information had been imparted to him by the medical staff of 
the Veterans Administration who examined him. In fact, the evidence is 
clear that he was never told that he was suffering from cirrhosis of the 
liver which is the disability upon which the fraud is predicated. 


CONCLUSION 


The Appellant strongly contends that there was no evidence show- 
ing fraud deduced at the trial of this case, but if the Court should find 
any evidence, the issue of fact as to the fraud and intent of the insured 
was clearly for the jury and the Court should have submitted that 
issue to the jury. For the reasons herein stated, the Appellant contends 
first that the Court should have sustained the Appellant's motion for a 
‘directed verdict on the grounds that the Appellee had not proven fraud 
on the part of the insured or in the alternative that the issue of fact as 
to the alleged fraud should have been submitted to the jury for its 
determination and in this connection the Appellant also asserts that the + 
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Court clearly erred in refusing to admit in evidence plaintiff's exhibits 


from one to six inclusive. | 


Respectfully submitted, 


CLAUDE L. DAWSON 


1049 Shoreham Building 
Washington 5, D. C. 


Attorney for the Appellant 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT — 

FOR THE DISTRICT OF COLUMBIA : 

[Filed Jan. 14, 1954] | 
Helen M. Kiefer 


3530 West 59th Place 
Chicago, Illinois, 


Plaintiff, : Civil Action No. 170-54 


vs. 
United States of America, 
Defendant. 
SUIT ON A NATIONAL SERVICE LIFE INSURANCE 
POLICY 

The plaintiff for her cause of action complains of the defendant 
and alleges: ! 

1. That the plaintiff is a citizen of the United States, and a resi- 
dent of the State of Illinois, and brings this action against the defendant 
in accordance with the provisions of Title 38, Section 817, of the 
United States Code. : 

2. That one George N. Herbert while in the military service of 
the United States and on March 1, 1943, applied to the defendant and was 
granted National Service Life Insurance in the amount of $10, 000. 00 
upon which premiums were duly and regularly paid to include the month 
of January, 1946. That thereafter and on October 3, 194, the said 
George N. Herbert applied to the defendant for the reinstatement of 
$5000. 00 of the said $10, 000.00 National Service Life Insurance, 
which application was accepted, and thereafter the said $5000. 00 
National Service Life Insurance policy was kept in force by reinstate- 
ments and payment of premiums, and the said policy was renewed on 
March 1, 1951 under policy V 7 256 566, and premiums were regularly 
paid to include the month of November, 1951. | 
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3. That the plaintiff, the said insured's sister, was the duly 
designated beneficiary under the said $5000.00 policy V 7 256 566 at 
the time of its issuance, and that she continued as the gole beneficiary 
thereunder until the said policy fully matured on November 20, 1951 by 
the death of the said George N. Herbert. 

4. That among other things the said $5000. 00 insurance policy 
issued by the defendant to the said George N. Herbert provided that in 
the event of his death while the said policy was in full force and effect, 
that the defendant would pay to the designated beneficiary the sum of 
$5000. 00 in one sum. 

5. The plaintiff alleges that the said George N. Herbert died 
on November 20, 1951, and that thereafter she submitted due proof of 
his death to the United States Veterans Administration, and demanded 
payment of the said sum of $5000.00 payable under the said policy, but 
that her claim was in all things denied, and that a disagreement now 
exists between the plaintiff and the United States Veterans Administration 
as to the plaintiff's right to recover under the said policy of insurance. 

6. That there is now justly due and owing to the plaintiff from 
the defendant on account of her claim under the said policy of insurance 
herein sued upon the sum of $5000.00 exclusive of any just setoffs or 
counterclaims. 

7. That because of the refusal of the defendant to pay this just 
claim the plaintiff has been. compelled to employ counsel to bring this 
action, and that she has employed Claude L. Dawson, a member of the 
bar of this Court to institute suit on her claim, and that he is entitled 


‘to a reasonable attorney's fee for his services which the plaintiff alleges 


to be ten (10%) per cent of any amount that she may recover by reason _ 
of this action. 

WHEREFORE, Plaintiff demands judgment against the defendant 
for the sum of Five Thousand Dollars ($5000. 00), and asks the Court to 
fix and allow to her counsel of record a reasonable attorney's fee not 
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exceeding ten (10%) per cent of any amount that she may recover by 
reason of this action. 


/s/ Helen M. ge 
Plaint ! 


/s/ Claude L. Dawson 
Attorney for the Plaintiff. 


aT [Affidavit of Plaintiff] 
STATE OF ILLINOIS: 
County of Cook : SS: 

HELEN M. KIEFER, being first duly sworn on her oath deposes 
and says that she is the plaintiff in the above entitled cause; That she 
has read the within and foregoing complaint and knows the contents 
thereof; That the matters and things therein stated of her personal 
knowledge are true, and those stated upon information and belief, she 
believes to be true. : 

/s/ Helen M. Kiefer 
[JURAT] : 
My commission expires: | 

1/8/56 | 
[DEMAND FOR A JURY TRIAL] 

Comes now the plaintiff in the above entitled cause and demands 
a trial by jury. | 


/s/ Helen M. Kiefer 
Plaintiff — 


[Filed March 23, 1954] 
ANSWER 
Comes now the defendant, United States of America, by its 
counsel, Leo A. Rover, United States Attorney, in and for the District 
of Columbia, and Russell Chapin and Peter C. Charuhas, Attorneys, 
Department of Justice, and for answer to the plaintiff' s complaint says: 
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First Defense 

1. The defendant admits the allegations contained in paragraphs 
1, 4 and 5. 

2. The defendant denies the allegations contained in paragraph 2, 
except to admit that GEORGE N. HERBERT, hereinafter referred to as 
the veteran, was in the military service from February 6, 1943 to 
August 21, 1945; that while in said service he was granted a $10, 000 
policy of National Service Life Insurance, effective March 1, 1943, upon 
which premiums were paid to include January 1946; that under date of 
October 3, 1946, the insured was granted the reinstatement of a 
$5, 000 portion of said insurance and premiums were paid on the rein- 
stated contract through August 1947, and lapsed for the nonpayment of 
the premium due on September 1, 1947; that under date of April 26, 
1948, the veteran applied for reinstatement of the lapsed $5, 000 policy 
on the basis of a Comparative Health Statement; that the said policy was 
reinstated, effective with the month of April 1948, and that thereafter 

premiums on the $5, 000 insurance policy were paid by direct 
remittance or by deduction from his monthly disability compensation 
to include the month of November 1951 and that the veteran died on 
November 20, 1951. 

3. The defendant denies the allegations contained in paragraph 3, 
except to admit that in August 1948 and January 1951, the veteran desig- 
nated his sister, Helen M. Kiefer, the plaintiff herein, as the sole 
beneficiary of the $5,000 policy involved in this action and selected 
Option 1 - lump sum method of settlement. 

4. The defendant denies the allegations contained in paragraph 6. 

9. The defendant denies the allegations contained in paragraph 7, 
but, further answering, says that in the event of plaintiff's recovery 
hereunder, the court, in its discretion, may award a reasonable 
attorney's fee to her counsel, as provided by Section 551, Title 38 USCA, 
but not to exceed ten per centum (10%) of the amount recovered by the 


| judgment. 





+) 
Except as heretofore specifically admitted or denied, the defen- 
dant denies generally each and every allegation contained in said 
complaint. | 


Second Defense 


1. Further answering, the defendant adopts and incorporates 


herein, as fully as if restated, the allegations of fact and the admiss- 
ions and denials set forth in the FIRST DEFENSE hereinabove and says 
that on April 26, 1948, the said GEORGE N. HERBERT executed and 
filed with the Veterans Administration, an application for reinstate- 
ment of the remaining $5, 000 of his National Service ‘Life Insurance 
policy herein involved; that the said reinstatement was granted and 
premiums on said policy were thereafter paid by direct remittance or 
by deduction from his monthly disability compensation to include the 
month of November 1951. ! 

2. The defendant says that in the aforesaid application for rein- 
statement of the insurance contract the said GEORGE N. HERBERT 
represented that he was then (April 26, 1948) in as good health as he 
was on the due date (September 1, 1947) of the first premium in default; 
and in answer to a specific question as to whether he had been ill, or 
suffered, or contracted any disease, or injury, or had been prevented 
by reason of ill health from attending his usual occupation, or consulted 
a physician, surgeon, or other practitioner for advice or treatment at 
home, hospital or elsewhere in regard to his health since the lapse of 
the insurance involved in this action, he stated, "No. " 

3. The defendant says that contrary to the veteran's represen- 
tations made in the said application for reinstatement, executed April 
26, 1948, the veteran was not then in good health, but was then suffer- 
ing from various and sundry diseases, specifically, hypertension, 
arterial, systemic and nephritis that, likewise contrary to his represen- 
tations that he had never been treated for any disease or injury, and 
that he had not been ill or contracted any disease or been prevented by 
reason of ill health from attending to his usual occupation or consulted 
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‘representations made in said application for reinstatement and relied 


upon said representations as constituting a full and fair disclosure of 


incomplete, untrue and false; that by reason thereof and because of the 


- reinstatement, the contract of insurance would not have been reinstated. 


6 
physicians in regard to his health since the lapse of the insurance 
involved in this action the veteran consulted physicians and was by 
them examined and treated for various and sundry diseases, that the 
veteran knew on April 26, 1948, that he was suffering from diseases 
for which he had been examined and treated as aforesaid, and he failed 
to disclose the examinations or treatment or to furnish the names and 
addresses of the physicians whom he consulted about his physical con- 
dition notwithstanding inquiries directed to elicit from him complete 
information as to the consultations with and treatment by physicians, 
subsequent to the lapse of the insurance involved in this action and 
prior to the date of the application for reinstatement; that in relimce 
upon the said representations made by the veteran regarding the con- 
dition of his health, the defendant, the United States of America, granted 
the veteran's application for reinstatement of his National Service Life 
Insurance policy. 

4. The defendant alleges that the aforesaid representations and 
concealments made by the veteran in his application for reinstatement 
executed on April 26, 1948, were made knowingly and with the intent to 
deceive the defendant and induce the defendant to reinstate the contract 
of insurance involved in this action. 


9. The defendant says that it relied upon the truth of the veteran's 


the aforementioned matters of fact; that the said representations were 


veteran's failure to disclose matters material to the risk and because of 
his false representations, the defendant was misled and deceived to its 
detriment and was influenced to reinstate the said policy of insurance 
herein involved; that if the veteran had made true representations and 
made a full disclosure of said material facts in his said application for 
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The defendant says that by reason of the facts hereinabove 
alleged, and the veteran's false and fraudulent representations and 
concealments, the plaintiff is not entitled to recover anything of and 
from the defendant under the said contract of insurance, and the de- 
fendant prays that the plaintiff take nothing by this action; that the 
action be dismissed on the merits, and that the defendant have judg- 
ment against the plaintiff for its costs and disbursements necessarily 
expended. ! 

Dated this 23rd day of March, 1954. 


LEO A, ROVER 
United States Attorney 


RUSSELL CHAPIN, Attorney 
Department of Justice 


Peter C. Charuhas, Attorney 
Department of Justice 


Attorneys for the Defendant, 
The United States of America. 


[Certificate of Service] 


[Filed March 14, 1957] 
VERDICT AND JUDGMENT | 

This cause having come on for hearing on the 13th day of March, 
1957, before the Court and a jury of good and lawful persons of this 
district, to wit: : 

* * * * * : * 
who, after having been duly sworn to well and truly try the issues 
between Helen M. Kiefer, plaintiff and United States of America, defen- 
dant and after this cause is heard and given to the jury in charge, they 


upon their oath say this 14th day of March, 1957, that they find for the 
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defendent against said plaintiff by direction of the Court. 
WHEREFORE, it is adjudged that said plaintiff take nothing by 
this action, that said defendant go hence without day, be for nothing 


held and recover of plaintiff its costs of defense. 
* * me * 


By direction of 
Judge F. Dickinson Letts 


[Filed May 7, 1957] 
NOTICE OF APPEAL 
Notice is hereby given this 7th day of May, 1957, that Helen M. 
Kiefer, plaintiff in the above-entitled cause, hereby appeals to the 
United States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 14th day of March, 1957, in favor 


of United States of America,said defendant against said Helen M. Kiefer, 
plaintiff. 


* * * a * 
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a . (This form not to be used in connection with permanent plans of insurance) 
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Are you now in as good health as you 
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. amount of insurance reinstated, one premium for mont lapec period), one premium for premium 
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(6) the Veterans Administration may require a report of physical examination in connection with this application if deemed 
necessary ; 
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mediately after execu 


(d) premiums must be paid etch month os they beoone due while this appllostion is secsiving coteiderstion in order to prevent 


(e) ee ene Bonds if used in payment of premiums required for reinstatement or advance premiums, must be 
eterans Administration; 


DI ee yan Aareiaten ce eee yan to the Troma of the United States and mated to the 
eterans Administration office where my insurance econ maintained. 
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EXHIBIT 1, Page 1 


Exam. in compl. with Form 2507 dated 8/28/45 from Act. M ; 
Area Off. IV for Pension - WW IL. 


VETERANS ADMINISTRATION 
REPORT OF PHYSICAL EXAMINATION 
* * 2* * * 
EXHIBIT 1, Page 7 
* * 2k * * 


31. Diagnoses: (1) Bronchial asthma 
(2) Deviated nasal septum, right 


32. Is the claimant bedridden: no Is he able to travel? yes 
Does he need hospitalization? no Will he acceptit? --- Is an 
attendant necessary for travel? No Did you examine him your- 
self? Yes 

Date September 18, 1946 

Name of examiner J. L. Dubrow, M.D. Title Medical Examiner 

and Chest Specialist 

APPROVED: Oct. 3, 1946 


EXHIBIT 3 - page 1 
VETERANS ADMINISTRATION 
REPORT OF PHYSICAL EXAMINATION 


Date of O.P. Exam: 2/10/48 »19 C-No. 5 241 066 
* * a * * 


EXHIBIT 3 - page 6 


28. Evidence of effects of past or present vicious habits (alcohol, 


narcotics, venereal infections): 


3 cups coffee. No alcoholic beverages. 14 cigarettes daily. 
Adrenalin (1-100) aspirated prn. 6 asthma pills daily. 6 vitamin 
B-1 tablets daily. KI solution 5 drops in water after each meal. 


* * * 7 * 


i 
i 
B ei 
> 
2 
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EXHIBIT 3 - page 7 | 
32. Is the claimant bedridden? No Is he abletotravel? Yes 
Does he need hospitalization? No Will he acceptit? Yes Is an 


attendant necessary for travel? No Did you examine him yourself? 
_Yes : 
Date 2/10/48 : 
Name of examiner Carl L. Eckhardt, M.D. Title Medical 
Officer : 





BEST COPY AVAILABLE 
from the original bound volume 





| 7 Plaintiffs Ex. 1 | 
6. Gia 066 ma (Defendant's Ex. 10). 
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15. SOCIAL SECURITY NUMBER 16. INFORMANT 
“e 


“ Ls epae 


We LE OF STAY ana Ee 17e COUNTY 
9s Angeles 


170. FULL NAME.AND ADORESS OF HOSPITAL OR INSTITUTION — «9 nor ws HOSPITAL OR BESTITUTNION. erve STREET AsoNESS OR LOCATION 


eterans Adainistration Hospital, Vth Srrest ene Seti flower Boulevard 


oe worms gay WeAR moun | 22c INJURY OCCURRED 227. HOW DID INJURY OCCUR? - 
OP INJURY ow nor wee 
" _ a? WORK aT woak 


COnGMEITe: | CERERY CUNTWY THAT) mewn came an[ | | ] meeueer, on, ~ : ee {ATTENDED Te afceaceD : 4 ew. 
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CARE TO GRATH AT THE HOUR AND BATE OTATED AGUVE. ies meade ev Gabunne baie Sta oa 1 Ane NOUR AND GATE STAVED ABOVE. 
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[Filed July 17, 1954] 
PLAINTIFF'S EX. 2 
CALIFORNIA PHYSICIANS' SERVICE*** 
[AUTHORITY FOR TREATMENT ] 
Date and Authorization number: July 22, 1949 st Aug# 1177 


Attending Physician: Paul H. Esslinger MD, San Juan Capistrano, 
Calif. 


Treatment for the condition: Asthma bronchial 
This authorization is limited to the time period, visits and pro- 
cedures as follows: Confirming your treatment request of July 18, 


1949 for services rendered on Aug 1 to 31 1949 011x5 
* ak * aK a 


PLAINTIFF'S EXHIBIT 3 
CALIFORNIA PHYSICIANS' SERVICE*** 
[AUTHORITY FOR TREATMENT] 
Date and Authorization number: July 1, 1949 mim July # 2922 


Attending Physician: Paul H. Esslinger MD, San Juan Capistrano, 
Calif. 


Treatment for the condition: Asthma bronchial 


This authorization is limited to the time period, visits and pro- 


cedures as follows: Confirming your treatment request of June 22, 
1949 for services rendered on July 1 - 31, 1949 011x5 


* * * 2 2 


PLAINTIFF'S EXHIBIT 4 
CALIFORNIA PHYSICIANS' SERVICE*** 
[AUTHORITY FOR TREATMENT] 
Date and Authorization number: May 13, 1949 stMay# 5867 


Attenting Physician: Paul H. Esslinger MD, San Juan Capistrano, 
Calif. 


Treatment for the condition: Asthma bronchial 
This authorization is limited to the time period, visits and pro- 
cedures as follows: Confirming your treatment request of May 5, 





/ 


15 
1949 for services rendered on May 4, 1949 001x1 May 5 to 31 
1949 051x2 (40 tests) 809x1 011x7 (Follow up office visit) 
* * * ae ak ae 
PLAINTIFF'S EXHIBIT 5 
CALIFORNIA PHYSICIANS' SERVICE*** 
[AUTHORITY FOR TREATMENT ] 
Date and Authorization number: June 9, 1949 jas June # 5480 


Attending Physician: Paul H. Esslinger MD, San Juan Capistrano, 
Calif. 


Treatment for the condition: Asthma bronchial 

This authorization is limited to the time period, visits and pro- 
cedures as follows: Confirming your treatment request of June 3, 
1949 for services rendered on June 3 to 30 1949 011x8 


* * * * * * * 


[Filed July 17, 1957] 
PLAINTIFF'S EXIBIT 6 

REQUEST FOR AUTHORITY FOR TREATME NT 
Date of First Visit: May 4, 1949 
Estimated duration of treatment: About _ months 
History: Service connected disability : 
Physical findings: Chest full of moist asthamatic rales 
Diagnosis: Bronchial asthma 
I recommend the following services in detail for the current and 
two following months: 
Estimated No. of visits: 24 
Office: 24 X 001 


1 
| 
| 


Special office or home procedures (specify): Allergy tests 
X-Ray and/or lab (specify): X-ray chest 5/5/49 
Physician's Signature: Paul H. Esslinger, M.D. 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[Filed Oct. 18, 1954] Washington, D.C., 
Tuesday, July 13, 1954. 

The above-entitled action came on for hearing on motion for sum- 
mary judgment, before the HONORABLE ALEXANDER HOLTZOFF, 
United States District Judge, at 1:45 p.m. 

* * * * * * 

Tr 21 THE COURT: In Thompson v. United States, 109 Federal Supple- 
ment 283, Judge Youngdahl of this District held in a similar case that 
the fact that a veteran makes false statements upon his application for 
reinstatement of life insurance does not constitute such fraud as that 
of which the Government can take advantage if, in his application, he 
also gives the number of his claims file, which is likewise in the pos- 
session of the Veterans Administration, and if this claims file con- 
tains information demonstrating the falsity of the statements in the appli- 
cation for reinstatement. 

. In other words, the ruling was that the Veterans Administration 
and, through the Veterans Administration, the Government, is charge- 
able with notice of facts contained in its claims file if the answers given 
in the application for reinstatement are contradicted by the claims file. 
The Government may not close its eyes to what it can find by reference 

Tr 22 to its own files, especially when its attention is directed to its 
files by number. 

The Court is further of the opinion that the orderly administration 
of justice and comity as between Judges of the same District should lead 
me to follow Judge Youngdahl's opinion. I am particularly glad to follow 
the very able opinion of Judge Youngdahl, because I concur in it and 
agree with its reasoning. Judge Youngdahl's opinion is fortified by the 
fact that the judgment in that case was affirmed by the Court of Appeals, 
even though on a different point. United States v. Thompson, 210 Federal 
2d 724. 

A similar result has been reached by the Seventh Circuit in Clohesy 
v. United States, 199 Federal 2d 475, and by the Ninth Circuit in 
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United States v. Kelley, 136 Federal 2d 823. | 

The Court is not unmindful of the fact that the opposite result 
was reached by the Fifth Circuit in McDaniel v. United States, 196 
Federal 2d 291. : 

However, the Court feels that it is incumbent upon it to follow a 
decision of another Judge of this Court supported, as it is, by an affir- 
mance of the Court of Appeals, and the decisions of two other circuits, 
rather than the opposite decision of another, single circuit. 

Accordingly, the Court will grant the plaintiff's motion for sum- 
mary judgment, on the theory that the Court has just indicated; there 


remains no material issue of fact. 
* * * * * | * 


[Filed July 29, 1957] | 
Washington, D. C. 
March 13, 1957 
The above-entitled action came on for trial on the merits before 
the HONORABLE F, DICKINSON LETTS, United States District Judge, 
and a Jury, at 10 o'clock a. m. | 
APPEARANCES: | 
On behalf of the Plaintiff: 
CLAUDE L. DAWSON, ESQ. 
On behalf of the Defendant: 
DAVID B. GOLDBERG and : 
PETER C. CHARUHAS, Department of Justice. 


Tr 3 PROCEEDINGS 
DEPUTY CLERK: Kiefer v. United States. : 
* & * ¥ * * 


MR, GOLDBERG: Mr. Dawson has requested that we go forward 
first and that the substantial issue in the case is -- : 

THE COURT: Is it an affirmative defense? 

MR. GOLDBERG: Yes. 


| 
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MR. DAWSON: They admit the policy was reinstated and they 

further admit the premiums were paid to the date of death, Your Honor, 
Tr 4 so it is only an affirmative defense they have in this case; so the 

burden is on them, as I see it. 

THE COURT: Then it is admitted that the plaintiff is entitled to 
succeed unless you establish your affirmative defense. 

MR. GOLDBERG: Of fraud, yes, sir, except we do wish to 
point out that this case has, of course, been up on appeal on the issue 
of reliance, what is stated in the application for reinstatement, and the 
District Court granted summary judgment for the plaintiff on the theory 
that the government could not prove reliance. The Court of Appeals 
held that constructive reliance is out, that constructive knowledge was 
not applicable to this and actual notice has to be proved, and remanded 
for that purpose as well as litigation of all the other factual issues in- 
volved proving fraud. 

THE COURT: You assume the burden of proving fraud and that 


the government relied upon the truth, is that it? 


MR. GOLDBERG: That is correct, * * * 
* * * * * * 


Tr 5 MR. DAWSON: There is a division of authority on it, they follow 
the minority rule in this District, and the Seventh Circuit and the Ninth 
Circuit are just contrary to the decision of our Court. 

THE COURT: I will have to follow these people upstairs here. 
MR. DAWSON: I understand. I moved for a summary judgment 
in this case and Judge Holtzoff said there wasn't any defense to the case. 
THE COURT: Now, we will proceed allowing the defendant to go 
forward with the affirmative defense. 
MR. DAWSON: I think that is right. 
| THE COURT: Then, in your opening statement, Mr. Goldberg, 
I think you should state to the jury that, except for the affirmative de- 


fense that you make, that this plaintiff would be entitled to a verdict. 
* * * * * * 
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THE COURT: I will say to the jury that because of the special 
nature of the issue to go to this jury, the defendant will proceed first 
upon what we call an affirmative defense. | 
* * * * * * 
Tr 6 MR, GOLDBERG: Your Honor, I think it may facilitate things, 
if Mr. Dawson has no objection, if we introduce all of our documentary 
evidence at once. ! 
MR. DAWSON: Yes, if you will let me look at it. 


MR, GOLDBERG: I'd like to read whatever portions, after we 
get it all in. ; 
MR. DAWSON: I want all the medical report you have got on this 


MR. GOLDBERG: Mr. Dawson, of course, will have his oppor- 
tunity to present what he wishes. 
THE COURT: There will be no question about these? 
MR, DAWSON: They are under seal, I have no obj ection to 
them, Your Honor. ! 
THE COURT: Well, if they fail to put any records in that you 
think are important, you will have the right to do that. | 
MR. DAWSON: Yes. I would like to see oy if they are official 
reports, I have no question about it. 
THE COURT: It will be understood that when these records are 
in evidence, any part of them will be available to either side. | 
* & * * * * 
Tr 8 (Certified record of Department of the Army for 
George N. Herbert, was marked Defendant's Exhibit 
No. 1 for identification. ) : 
(Application for National Service Life Insurance was 
marked Defendant's Exhibit No. 2 for identification. ) 
(Letter dated February 4, 1946, to George N. Herbert, 
advising of lapse, was marked Defendant's Exhibit No. 
3 for identification. ) 
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(Application for Reinstatement dated October 3, 1946, 
was marked Defendant's Exhibit No. 4 for identification. ) 
(Notice of lapse, dated April 23, 1948, was marked 
Defendant's Exhibit No. 5 for identification. ) 
(Application for Reinstatement dated April 26, 1948, 
was marked Defendant's Exhibit No. 5-A for identifi- 
cation. ) 
(Terminal examination report dated November 20, 
1951, was marked Defendant's Exhibit No. 6 for identi- 
fication. ) 
THE COURT: How are they marked? 
DEPUTY CLERK: Defendant's Exhibits 1 through 5 and 5-A, and then 
6, Your Honor. 
MR. DAWSON: Your Honor, I have no objection to the introduction 
of any of those exhibits. 
* * * ss * * 
Tr 12 MR. GOLDBERG: * * * The only other document which I wish 
Tr 14 to read from in this AGO record is entitled "Certificate of Dis- 
ability for Discharge."" The date here is August 20, 1945. The name, 
of course, is again George N. Herbert, it identifies him by serial num- 
ber and rank, and gives the date of the board meeting as August 17, 1945, 
and it is at Camp Gordon, Johnston, Florida. It states as follows: 
"After careful consideration of all information obtainable 
and a critical examination, we find this individual unfit for mili- 
tary service because of: Bronchial asthma. Asthma, chronic, 
bronchial, cause undetermined, severe, both lungs. EPTI" 


which I believe means existed prior to induction. 
od bs * * 


MR. GOLDBERG: Under that, it states: 

“Loss of sleep from constant coughing, difficulty in breath- 
ing; lack of stamina, tired, exhaustion incapacitates soldier from 
performing military service. Aggravated by marching, drilling, 
bivouacs and exposure to dampness." 


+ 
ts 


~ ha ae a. 
ea : 
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* * os * rs * 


In answer to the following questions, these are the answers: 
“Aggravated by active service: Yes." ! 
"Incurred while AWOL: No." | 
"Existed prior to entering into service: Yes." 
* * * * * 

"DEPOSITION OF CARL L, ECKHARDT * * * 

* * * * 
"THE WITNESS: Carl L. Eckhardt. 
"DIRECT EXAMINATION __ 
"BY MR. DREIFUS: | 

"Q. Your occupation and residence? A. ‘M.D. Address: 


4445 Tyler Avenue, Arlington, California. | 


"Q. Dr. Eckhardt, would you state your medical qualifica- 
tions, including all of your medical education and experience and 
previous education? A. Well, I havea Bachelor of Science, a 
Bachelor of Medicine degree obtained in 1935 from the University 
of Minnesota, and a Doctor of Medicine in 1936 from the Univer- 
sity of Minnesota. | 
* a oe * *: * 

"Q. From that time on. A. From 1946, February until 
April 1950, as a medical examiner for the VA at the sub-regional 
office in San Bernardino, 1120 'E' Street. | 

"Q. Since that time? A. Private practice here. 

"Q. During the course of time that you were employed as 
an examiner for the Veterans Administration in San Bernardino, 
can you recall examination or treatment or coming in contact with 
a Mr. George N. Herbert, asa patient? A. No. 

"Q. You have no recollection of the name or the man? 

A. No. , 
"Q. I show you a nine-page document which we will call 
Government's Exhibit 3. ... Can you identify this document? 





* +X, " 
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"A. Ican. 

"Q. What is it, and please describe it and state how you 
identify it? A. This is a report of a physical examination. I 
identify it by, first of all, by my signature. 

"Q. Where does that appear? A. On the last page. 

"Q. It is on page9? A. Yes. Also by a written informa- 
tion to the roentgenologist pertaining to a chest plate which was 
ordered, and also by the style of wording, the way the history is 
written. 

"Q. Is this report, then, your work? A. It is. 

"Q. Could you tell us if that report was made in the normal 
course of an examination of the patient named init? <A. It was. 

"Q. Do you have any independent recollection of the patient 
or this particular examination, other than looking at the report? 
A. None, other than this report. 

"Q. In other words, you cannot testify from memory as to 
anything which might be indicated to you from the report? A. I 
cannot. 
cd * a er x * 

"Q. Was this report true and correct when it was made, 
to the best of your knowledge? A. To the best of my knowledge. 

"Q. Do you know whether or not a personal interview was 
had with Mr. Herbert, the patient named in the report? A. All 
patients had a personal interview. 

"Q. Could you describe what the usual procedure was in 
actually interviewing a patient in making a record of that nature? 


Your usual procedure as of the time as practiced by you at the 
time of making that report. A. The individual would enter the 
private office, and a complete history would be taken with respect 
to the patient's physical complaints, followed by a physical ex- 
amination, and then followed by laboratory work. 

"Q. How long would such an interview and examination 
ordinarily take? A. About an hour and a half. 


yo 
renee fe 
(ce 
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"Q. Could you indicate which of the information on the 
report here -- which is Exhibit No, 3 -- was ordinarily furnished 
by the patient himself in history or interview? : A. Paragraph 8, 
paragraph 9 and paragraph 30. Paragraph 9 continued. 

"Q. From this report as you read it, sir, and considering 
your normal style of making reports of this nature at the time, 
could you say whether the veteran, at the time of this examination, 
was a relatively sick man or not? A. He was, from the stand- 
point of bronchial asthma. : 

"Q. Could you say whether he was a substantially sick man 
from the point of view of any other diagnosis other than bronchial 
asthma? A. No. 

"Q. Could you comment on the importance of the part of 
the diagnosis which refers to hypertension and nephritis in compari- 
son with the rest of the diagnoses? A. His blood pressure was 
154/98, which would indicate a mild hypertension. The diagnosis 
of nephritis, chronic, mild, was established by a laboratory re- 
port. : 

* * * * * * 


"Q. Would it be possible for you to comment, sir, on the 


relative importance of those two diagnoses, hypertension and 
nephritis, in comparison to the other diagnosis of bronchial 
asthma, as far as the general condition is concerned? A. Well, 
the blood pressure that this man had at the time of examination 
certainly would not indicate that the man had nephritis on that 
alone. It is possible with the blood pressure that this man had 
where the diastolic was 98, which is more of an elevation to be 
concerned about rather than the systolic pressure of 154, with 
respect to the liver being enlarged -- however, his heart was of 
normal size, so that on that basis, one never sees or finds an en- 
larged liver and a normal-sized heart. This normal-sized heart 
was confirmed by percussion on the patient's chest, and also 

by a chest Aray 
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"Q. WhatIam particularly interested in finding out is: 
Considering the patient's general objective physical condition being 
one of a person who has come in with a complaint, now can you say 
whether the basis of this man's awareness that he is not well was 
that basis primarily in the asthma or was it substantially caused 
by the nephritis and hypertension? A. It was by the asthma. 

"Q. Did the nephritis and hypertension have any relation 
to his awareness of being sick, soto speak? A. I don't think so. 

"Q. This is your conclusion here, I take it, and it is based 
upon the report which is infront of you? A. Right. 


"Q. Assuming this report to be correct at the time, but 


further assuming that in March or April 1948 an examination was 
made in which the patient, Herbert, was found to have a probable 
diagnosis of cirrhosis of the liver with extreme enlargement of 
the liver, can you comment on the diagnoses and the condition 

of the patient as stated in this report? A. If a diagnosis of 
cirrhosis of the liver was established in March of 1948, then the 
enlarged liver that was found at the time of the physical examina- 
tion would be indicative of his impending trouble. 

"Q. What would the relation of your report here be to the 
fact that you may assume that the patient Herbert died November 
18, 1951, from a terminal diagnosis of metabolic alkalosis, pre- 
renal azotemia due to prolonged vomiting, cause unknown but 
probably due to acute alcoholism and cirrhosis of the liver? 

* * * *  d mK 

"Q. If there is no medical relationship or connection between 
conditions stated in your report or diagnoses stated in your report, 
you may say so; but what I want to know is whether there is any 
such relationship, and if there is, what would it be? A. The 
only relationship would be the enlarged liver, which was found 
at the time of the examination. On the physical examination, each 
patient was specifically asked with respect to their use of alcohol 
and what their other habits were. That is from the standpoint of 





Tr 37 


Tr 38 
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taking medications and the like, and this man denied that he used 
alcohol in any form. That information is listed in Paragraph 28. 

"Q. That information was part of the interview and was 
furnished directly by the patient? A. It was. _ 

"Q. At the time in your practice as an examiner, was there 
any method of checking on whether a patient did or did not use alco- 
hol habitually other than his own word? A. No, and the fact that 
the man was not intoxicated during the examination, or any evi- 
dence of it, because if there were, notation would have been made 
on this report, which it had been on others. : 

"Q. If contrary to the entry in the record he had in fact 
been indulging in alcohol, would continued indulgence in alcohol 
tend to aggravate his conditions of nephritis and enlargement of 
the liver? A. Yes. ! 

™"Q. Would that be consistent or inconsistent with the terminal 
diagnosis which I repeated to you previously at the time of the 
death of the patient? A. It would be consistent with the terminal 
diagnosis. 

"Q. Assuming that the condition of enlargement of the liver 
and nephritis had been of recent origin at the time of this examina- 
tion and had not appeared previously in Herbert's records or on 
previous examinations prior to a year before this examination, 
can you comment on whether the patient was or must have been 
obviously aware that he had something else wrong with him besides 
bronchial asthma? A, From the findings that were obtained when 
this patient was examined, it is very probable that he may not have 
been aware of his other conditions. 

"Q. Could he be aware, though? A, Had he been told by 
other medical personnel. 

"Q. At the conclusion of this examination and of the findings 
and of the making of this report which is Government Exhibit 3, 
was it normal practice to give the veteran examined any of the 


information found? A. No. 
“ait ae 33, 
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"Q. Was this information kept for the use of the Veterans 
Administration only? A. The information was kept for the use 
of the Veterans Administration only. 

"Q. Was the veteran in any way advised as to his condition? 
A. No. 

"Q. What action would be taken if the veteran had been 
found to be a sick man in some way or other? A. The veteran 
would have applied for treatment. 

"Q. Let us assume that the veteran had some condition 
which he is not clearly aware of but which medical advice would 
determine that he should be treated for, what would be done in a 
case like that? A. Insofar as the Veterans Administration was 
concerned? 

"Q. Yes. Assuming, of course, that the Veterans Admin- 
istration policy at the time or regulations prevented you from dis- 
closing to the veteran the exact diagnosis? A. The veteran 
wouldn't be advised to have definitive treatment. 

"Q. The veteran would, under all circumstances, have to 
apply for treatment? A. Yes. 

"Q. Or he would have to come in with complaints; is that 
correct? A. That's correct. 

"Q. What could you tell me, if you know, ordinarily im- 
pelled veterans to come in and take examinations such as this? 
By that I mean, was it their own complaints or someone else, 
or were they asked to come in? A. This type of an examination 
is given because the veteran is usually drawing a compensation, 
and the Veterans Administration calls the veteran in for this 
examination. 

"Q. In other words, this examination was not made on the 
veterans own complaint? A. That's right. 

"Q. Or because of his own complaints? A. No. 

"Q. In the exhibit it is noted that the veteran had bloodshot 


eyes at the time of the examination. Can you comment on the 
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possible or probable cause of that? A. That's often seen where 
an individual has suffered for hours with seizures of bronchial 
asthma, which the patient stated that he had the night prior to 
his having the examination. | 

_ "Q. Can you state what relationship to ie diagnosis would 
there be in the fact that the veteran was taking vitamin B-1 pills 
at the time, which is also stated, I believe, on the form? 
A. Well, many people take vitamins either on the advice of friends 
or else their own. I have no way of knowing whether this man was 
told to take vitamins, as far as medical advice is concerned. 
B-1 doesn't play a role, insofar as aiding a person with asthma. 
* = * * * 
"A, Oh, this paragraph 32 where it mentions: 'Is the claimant 
bedridden? and so on, ‘Is he able to travel?' which was, 'Yes.' 
‘Does he need hospitalization?' The answer was ‘No. * And, 
‘will he accept it?’ 'Yes.' That would show that that man was not 
in need of hospitalization at the time of the examination. 

"Q. In other words, that would be normal, speaking from 

normal practice, as you remember it to be at the time? A. That's 
right. These are all specific questions which were asked the pa- 


tient." | 

* * * * + * 
"DEPOSITION OF NORMAN E. MARSH" * * * 

* * % # * % 


"DIRECT EXAMINATION : 
"BY MR. DREIFUS: 
"Q. Dr. Marsh, will you state your profession? A. Physi- 
cian, surgeon, M.D. 
"Q. Will you state your medical qualifications, beginning 
with your education? A. I graduated from medical school from 
the College of Medical Evangelists in 1939. Pre-medical educa- 


tion, San Bernardino Valley College. | 
* * * * * * 
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"Q. Were you in the Medical Service in the Army Air Force? 
A. Yes, I was a flight surgeon in the Air Force, having taken the 
course in aviation medicine at Randolph Field, Texas. 

* * * * * + 

"MR. DREIFUS: This will be the Government's Exhibit No. 
1 for identification" -- 

* * * * * * 

"Q. Dodtor, after looking at this form, do you have any 
independent recollection in your mind of the patient named on that 
form? A. Ido not. 

"Q. Looking at the form, can you identify thatform? A. 
Yes. 

* * BS * x x 

"Q. In other words, you identify that as your work, that 
medical certificate? A. That's right. I will accept that as my 
work. 

e * * * * aE 

"Q, I show you Government's Exhibit No. 2 for identification. 
Will you please describe that? A. This is my own brief office 
record of the case of George M. Herbert, dated on his first visit 
to my Office on April 24, 1947. 

This gives a record of his having had bronchial asthma for 
some time which he allegedly incurred while he was in the service. 
I don't have here the dates that he was in the service, or when he 
was discharged. I presume they are on the VA record here, but 
he had asthma, which was true, and I treated him for his asthma 
on the VA program, I believe. 

"Q. Yes, sir. All of these things that you are saying right 
now are of your independent recollection, or are you -- A. I'm 
getting this information. 

"Q. -- are you getting everything from reading the record? 
A. From my own record, No, I have no independent recollection 
of him. 
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* * * * : * 

"Q. No, but is this a document that you would keep in the 
normal course of your business here in your office? A. Yes, 
that's right. ! 

* * * * + * 

"Q. It is customary, in other words, for you to make true 
and correct entries on these records you keep in your office ? 
A. That is right. That is right. : 
ae * * 3k a : * 

"Q. Therefore, can you say whether or not the informa- 
tion appearing on the medical examination form of Government's 
Exhibit 1 is true and correct? A. Yes. : 
5s * te x * : x 

"Q. In other words, could you explain in your own words 
just what the entries on the form mean? Generally, do they repre- 
sent treatments, examinations, or what? A. They represent 
on his original visit to the office an examination of his heart and 
lungs, a blood count and urinalysis, and a brief history and treat- 
ment; and the subsequent entries represent — treatment 
for his bronchial asthma. | 

"Q. Is there any indication from your records that Mr. Her- 
bert was suffering from either cirrhosis of the liver, nephritis, 
azotemia, or alkalosis at any time during 1947? : A. There's one 
entry on his history here that in retrospect could be interpreted 


as a possible early indication of either cirrhosis is the liver or a 
chronic kidney ailment. | 
"Q. Which entry are you referring to? A. I'm referring 


to entry 3 under 'Chief complaint." Under 'c.c.' ‘which means 
‘chief complaints' and that entry reads, ‘Nausea and vomiting with 
coated tongue." That was his own complaint in his own words. 
Under that item it is indicated that this had started during his ser- 
vice in the Army while in Florida. 

Urinalysis was taken mg same time, and I have a ies 


oy Sey . i 
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report on the urinalysis. I had no indication from the urinalysis 
that he had any chronic kidney ailment at that time, but that would 
not necessarily exclude the fact that he had a chronic kidney ail- 
ment. 
* * * * * * 

"Q. Is there any indication that between May 1947 and the 
early part of 1948, considering both Government's Exhibits 1 and 
2, that these previously stated conditions became aggravated or 
worse? A. The last entry in my own record -- in other words, 
Exhibit No. 2 -- was August 9, 1948, and I am now beginning to 
see the difference in here. Evidently, this was a house call when 
this information here was entered, because I don't have a record 
of it in my office record. > 

"Q. You mean speaking of Exhibit 1? A. Speaking of 
Exhibit 1, which is dated April 9, 1948, and my own records date 
up to July 1948. 

He was in on July of 1948 apparently complaining of his 
asthma again and nothing said about his vomiting or abdominal 
trouble, and I gave him a repeat prescription for something for 
his asthma, and nothing was said or done about his abdominal 
trouble. 

On this Exhibit No. 1 dated April 9, 1948, I have on here as 
indicated, ‘Prostration, abdominal distension, nausea and vomit- 
ing’ and a history that he had consumed large quantities of liquor 
during the previous six months. 

My physical findings were an extremely large liver. My 
diagnosis was: ‘Probable cirrhosis of the liver,’ and that was the 
indication for hospitalization. I do not recall whether or not he 
was hospitalized. I assume he was. 

"Q. From all that you have said here and from these exhibits, 
can you conclude whether or not Mr. Herbert was aware that he 
was a sick man at the time that you recommended that he be hospi- 
talized? A. I don't believe I-can answer that, since I have no 
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recollection of the case. I have here 'Prostration' on my entry 
on Exhibit No. 1, and I would imagine by that that he would not be 

Tr 50 in too good a shape to recollect much of anything. 

"Q. Iwill put it this way: Would an ordinary person who 
has the diagnosis indicated in Exhibit No. 1 be aware that they are 
substantially not healthy; personally aware, that is? A. The 
treatment of alcoholics, that's pretty hard to say, because so often 
they don't feel that they need any help, but I would think that he 
would consider that he was quite ill. That's only -- but I cannot 
recollect on it. : 

"Q. From your entries here, would it indicate that he was 
in any way physically incapacitated? A. Yes, I would say under 
these conditions, a man would be physically incapacitated, I said 
he was prostrated. I would say under those circumstances he 
would be physically incapacitated. | 

"Q. Is it possible for you to conclude whether this house 
call which is represented in Exhibit No. 1 was brought about by 
the complaints of Mr. Herbert himself? A. I don't think I 
could answer that. I don't know. It can be. It could possibly be, 
but I just don't know. 

"Q. Can you recollect what the usual method was by which 
you were notified to make a house call? Would it be by the com- 
plaint of the individual, or was it ordinarily by the VA, or some- 
one else? A. It's usually by a relative. Frequently, I should say, 
by a relative. | 
* * a * * * 

Tr 51 "Q. Considering Exhibits No. 1 and 2, sir, and your normal 
practice at the time, is it possible to say whether or not Mr. Her- 
bert's condition became progressively worse through the year 
1947 until 1948? This is in particular regard to cirrhosis of the 
liver, nephritis and azotemia and related diagnoses? A. Well, 

I would assume from what information I have here that he showed 
some improvements probably after he was hospitalized. He 
i te er | | 
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probably had some good food and vitamins and was treated. 

"Q. By ‘hospitalization’ you mean the hospitalization follow- 
ing your diagnosis in Exhibit1? A. Yes, because according to 
the dates here I saw him after that and he was complaining at that 
time of the old thing of his asthma. There were no complaints about 
his abdominal trouble. 

"Q. Referring back now from May 1947 up until your ex- 
amination on April 9, 1948, did his condition become better or 
worse in that period? A. Well, I don't say obviously became 
worse, unless you mean -- do you mean from the time that I saw 
him in 1947 until the time he was sent in, supposedly, to the hospi- 
tal? 

"Q. Yes. A. I would say that it must have gotten progres- 
sively worse some time in there. According to my record here, 

I have an entry here in there. According to my record here, I have 
an entry on June 3, of 1947 -- that is the last entry on my record 
until July of 1948. There was a little over a year on my own per- 
sonal records. So here is the record of April 1948 when he was 
sent in. This form was sent in, Exhibit No. 1, so from June of 
1947 until April of 1948 he must have gotten progressively worse. 

I apparently didn't see him during that period of time. 

"Q. Can you state from these exhibits what the cause of these 
abdominal difficulties were? A. No, I cannot say definitely. 

I have a diagnosis down here, if you will notice, on Exhibit 1, of: 
‘Probable cirrhosis of the liver. ' 

I did not personally hospitalize this man and order a series 
of laboratory tests myself. Admittedly, this man was under the 
VA care and for office visits, and in the first place I don't feel 
that a doctor has too great an advantage under those circumstances, 
because your hands are tied for proper treatment. 

For that reason, I recommended that he be hospitalized in 
the Veterans Hospital so that he could get the necessary tests. 

A definitive diagnosis was not made at'this time. All it was was 
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a probable diagnosis of a cirrhosis of the liver. He could have 
had any number of other things, but according to the clinical pic- 
ture, evidently that was my, shall we say, my guess on the sub- 
ject. | 
"Q. Assuming that Mr. Herbert died on November 18, 1951, 
of a terminal diagnosis of metabolic alkalosis, prerenal azotemia, 
due to prolonged vomiting, cause unknown but probably due to 
acute alcoholism, and cirrhosis of the liver, and assuming the 
truth of Exhibits 1 and 2, what relationship would the terminal 
diagnosis have to your entries in Exhibits 1 and2? A. Not very 
much in Exhibit 2, but in Exhibit No. 1, I would say it would go 
along pretty well. My diagnosis of probable cirrhosis of the liver 
could very well have been the correct diagnosis, 

"Q. In other words, you would probably state that this is 
correct? A. Correct, but I want it understood that I did not make 
a definite diagnosis. I did not feel that I had the facilities at hand 
under the circumstances. It had to be done under hospitalization. 

"Q. But once more, sir, to make absolutely sure. The 
man's objective physical condition at this time during 1948 im- 
mediately prior to your hospitalization, was it such that he would 
or would not have been personally aware that he was a sick man? 
A. Oh, I should think that he would be aware that he was a sick 
man, but because of his excessive drinking and prostration he 
may not have been as aware of it as other people would. 

That is a difficult question to answer. I would think that he 
should realize that he was a pretty sick man. | 

"Q. In your opinion, was the cirrhosis of the liver, nephritis 
and other abdominal ailments -- did the causes of those things as 
reflected in Exhibits 1 and 2, occur comparatively recently or 
would you say they had been there for a long time? A. Well, 
from the statement on my personal record on Exhibit No. 2, under 
‘Chief Complaint' it enumerated three, No. 3 indicating that he 


had nausea and vomiting and had a coated tongue since he had been 
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in the service down in Florida. It could mean, as I said before, 
in retrospect, that he could have had early signs of whatever this 
trouble was even at that time. I don't know. I don't have the dates 
on that, but he could have had. . 

"Q. This entry, subparagraph No. 3 under ‘Chief Complaint’ 
was that information furnished by Mr. Herbert himself in an inter- 
view? <A. I would assume that would be the case here, yes. 4 
He came in himself for an office visit. Yes, that would be given . 
by him. 

"Q. After that first complaint by Mr. Herbert, would you 
say that his condition grew substantially worse between that time 
and his hospitalization in 1948? A. According to my record here, 
his main bother at that time was his asthma, and that we treated, 
and apparently he did not complain too much about his nausea and 
vomiting during that year between April of '47 until June. 

Wait a minute. That's nota year. Excuse me. April of 
1947 to June of '47, a period of two or three months there. Ap- 
parently that was not a major item in his complaint. The major 
thing, according to my records here, was his asthma for which 
he was treated. 

Tr 56 Between June of 1947 and April of 1948 he must have gotten 
| progressively worse some time in there, and I don't know whether < 
it was late or whether it was early, but the history on Exhibit No. ia 
1 says that he had been drinking large quantities of liquor six 
months prior to April 9 of 1948. 

"Q. What I am trying to get at, sir, is whether his condition 
immediately prior to his hospitalization around April 1948, did 
the causes of his sick condition occur primarily during the pre- . 
vious year or were they primarily of long standing? A. Well, ® 
here again I cannot answer that question because I don't have the . 
information necessary to give you a definite answer. All I can 
do is assume, and my assumption on that would be that he had: 
that it had been going on for a long time... 
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"Q. In other words, presumably -- A. Had led up to it, 


yes. : 
"Q. Would causes occurring previous to April 1948 be a 
substantial contributing factor to his final condition before going 
into the hospital? A. I would assume that that would be the case. 
I cannot answer definitely, but I would assume that would be. In 
other words, I think that I can fairly truthfully say that it would 

be pretty difficult in a six-months period of time to -- well, I 
don't. It's difficult, really, to come out and say definitely, but 

I wouldn't think that he would develop that in just six months. 

"Q. Could it have been developed within six months, if he 
had been addicted to heavy alcoholism for a period of six months ? 
A. Yes, if he had been on alcohol over a number of years and had 
possible symptoms of cirrhosis before that, then a bout of con- 
centrated drinking without proper food would put him down ina 
pretty bad shape in a fairly short period of time. In other words, 
it could have been an aggravation of a long- existing condition. 

"Q. But you cannot say whether the aggravation factor oc- 
curred within that previous year mentioned was the main factor, 
or whether the pre-existing condition would have been the more 
predominating factor? A. I can't say definitely. From what 
we have here, I might assume again that had he not gone on such 
a program, that he might have gotten along just like he had pre- 
viously gotten along, fairly comfortable, evidently. 

"Q. And your only knowledge that there was a long-standing, 
pre-existing condition of abdominal difficulty is his own statement 
appearing in Exhibit No. 2? <A. His own statement. That is 
correct. | 
* * * * % * 

"DR, HARRY JOSEPH SULLIVAN, 


* ak * * 


"EXAMINATION BY MR. HIGGINS: 
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"Q. Dr. Sullivan, will you please state your full name, 
sir? <A. Harry Joseph Sullivan. 

% cd xx K ae * 

"Q. And what is your profession now, if any, Doctor? 
A. Physician. 

"Q. Is your practice limited to any particular field, or how 
would you describe it at the present time? A. My practice is 
limited to the care of infants and children. 

"Q. Doctor, in March of 1948 what was your residence 
address? A. United States Naval Hospital, Corona, California. 
* * * % * * 

"Q. And in what capacity were you practicing your profes- 
sion at that time, in March of 1948? A. I was a ward medical 
officer in the United States Naval Medical Corps. 

"Q. Where? A. At Corona, California, United States 
Naval Hospital. 

* * * + * ar 

"Q. Dr. Sullivan, I hand you what has just been marked de- 
fendant's United States Exhibit A for identification, and would you 
tell us what those documents appear to you to be, if anything, if 
you can identify them? A. This appears to be a photostatic copy 
of medical records. 

"Q. Can you tell us where those medical records were pre- 
pared, Doctor, of your own knowledge? A. Since the record 
has my signature and my handwriting, it appears that the records 
were made at the Naval Hospital, Corona, California. 

"Q. When? A. In 1948. 

"Q. Can you tell anything about the months or the days on 
which they were prepared by you, if anything; can you tell about 
those dates? A. My signature is under several dates noted here 
in March. 

"Q. And the date? A. March 20th through April 9, 1948. 
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"Q. As far as the photostatic copies indicate and on the 


basis of your own knowledge and recollection of your service at 
the United States Naval Hospital at Corona, what was the nature 
of the original papers that those photostatic copies indicate? 

A. They consist of a history. 

"Q. And on what was that history written, if you know? 
A. The form or paper so designated. ! 

"Q. By what and where? A. By the authorities at the 
Naval Hospital. 

"Q. What sort of forms? A. Routine hospital forms for 
the taking of medical histories and the recording of progress notes. 

"Q@. And how were those papers prepared, as far as the 
material that the forms contain? A. The material was prepared 
by me asking the patient questions concerning his history, by 
recording of my physical findings, recommendations, progress 
notes, and laboratory findings. | 

"Q. And how did you do that recording, Doctor? A. The 
recording of the patient's history was made by questioning the 
| 

"Q. Well, specifically, how did you do the ‘eit 
A. By writing the findings. 

"Q. You yourself did that or did you not? A. I wrote the 
history, physical findings, and progress notes. : 

"Q. When did you last see the original of those progress 
notes and of those hospital records that you have been referring to 
and as are represented by defendant United States Exhibit A for 
identification; when did you last see the original of those? A. 
According to the progress notes, the last date entered is on April 
the 9th, 1948, at which time the patient was discharged and my 
name was affixed to the last progress note. : | 


patient and then recording his statements. 


"Q. Well, how was your name affixed to the last progress 
note? A. It was signed by me. 
"Q. To ‘apa ee have ae seen the original of 


Or 








38 
those papers, as represented by defendant's Exhibit A for identi- 
fication, since that date? A. No. 

Tr 69 "Q. Doctor, referring to the events and details that you 
have noted, as you have described in that hospital record, defen- 
dant United States Exhibit A for identification, referring to those 
events and details, how soon after the events and other details of 
them did you do the recording of them as you have described? 

A. The usual recording of the patient's history was done within 
the first few days after his admission. According to the records, 
I obtained the patient's history and wrote physical examination. 





There is no date mentioned under that report. 





"Q. What page of the records are you referring to now, 








Doctor? A. Iam referring to page 2. On page 4, the first 
recorded date of a progress note is of March 20, 1948. ~ 
"Q. But specifically, Doctor, as you made your recordings 
in that hospital record, as you have described, how soon did you 
record your observations and the other details, referring to each 
recording of them; how soon after the event did you write down 
in the record the description of it and the other details? A. Since 
there is no date with regard to the history and physical examina- 
tion, I cannot state the exact date on which that was done. How- 
ever, the progress note first mentioned is that of March 20, 1948, M 
Tr 70 and since the patient was admitted on March 16, 1948, the first 
original history and physical examination must have been done 
within those dates. 
"Q. And how soon did your recording of it take place? 
A. The recording was done after completion of the history. At 
many times it was done -- the history was recorded during the ! 
time that we were actually conversing with the patient. Then the e 
physical examination was done and the record made of that. 
"Q. Well, at the very most, how many hours, if any, would 
elapse between the time that you made your observation and the 
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this patient, Defendant's Exhibit A for identification? A. I cannot 
state the number of hours following examination in which the re- 
cording was made, but I can state that it must have been made prior 
to that of the first progress note of March the 20th, 1948. 

"Q. Now, referring generally, though, to that progress note 
of March 20, 1948, and your other notations that follow that as 
indicated by Defendant's Exhibit A for identification, how soon in 
normal course were those notations being made after the observa- 
tion by you? A. These progress notes were a on the date of 
the observation. : 

"Q. Doctor, referring again to Defendant's Exhibit A for 
identification, these hospital records, will you tell us, if you can, 
what patient's treatment and examinations and care and diagnoses 
and prognosis was involved in those hospital records? A. Refer- 
ring to the Clinical Record, starting with page 1, the patient's 
name appears to be Herbert, George N. : 

"Q. Can you tell us, Doctor, whether or not any other pa- 
tient, other than the man you just named, is concerned in these 
hospital records, or are those solely concerned with the diagnosis, 
care, treatment and examination and prognosis of that George N. 
Herbert? A. These records are concerned with George N. Her- 
bert. | 
* % rr. x - % 

"Q@. And at what institution? A. U.S. Naval Hospital, 
Corona, California. 

"Q. Andwhen? A. March 1948. 

"Q. Towhen? A. April the 9th, 1948. After the patient's 
name there is the word ‘Rate’, and the initials tv. A.P.', which 
stood for Veterans’ Administration Patient, 

"Q@. Doctor, referring again to the hospital record of 
George N. Herbert at the U.S. Naval Hospital, Corona, California, 
Defendant's Exhibit A for identification, will you tell us, Doctor, 


whether or not and to what extent, if any, these records were 
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prepared and kept in the regular course of business at the hospital; 
can you tell us about that? A. After the records were completed 
by me they were usually sent to the Record Office and I had no fur- 
ther reference with them. 

"Q. But as far as their preparation was concerned, can you 
tell us the extent to which, if any, and whether or not, ifitisa 
fact, they were kept in the regular course of business, made in 
the regular course of business? A. Yes, they were. 

"Q. And will you tell us, Doctor, to what extent, if any, and 
whether or not if so, referring to those portions of that hospital 
record, that are in your handwriting and bear your signature, were 
those or were those not prepared on the basis of your own personal 
knowledge at the time? A. The records in my handwriting were 
prepared of my personal knowledge. 

"Q. Dr. Sullivan, will you tell us, referring to this patient, 
George N. Herbert, whose Clinical Record and hospital records 
are set forth in Defendant's Exhibit A for identification, referring 
to George N. Herbert at this period from March 16, 1948 until 
April 9, 1948, were you this patient's treating doctor at the time, 
or will you tell us about that? A. I was the ward medical officer 
at that time and was responsible for the patient on the ward. I 
had worked under the supervision of Chief of Medicine, Captain 
E. Kenny. 

* So bd * * x 

"Q. Were there any other doctors in this period, March 16, 
1948, through April 9, 1948, who were responsible directly for his 
care and treatment at the U.S. Naval Hospital, Corona; who, if 
any, were those doctors? A. According to the records, my 
name is affixed to the history, physical examination, progress 
notes and several of the laboratory slips. There are other doc- 
tors mentioned, the admitting doctor, whose name I cannot ac- 
curately describe from the records, ands mder the laboratory re- 
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"Q. Were you or were you not charged with the principal 
responsibility for the treatment and care of this patient, George 
N. Herbert, between March 16, 1948 and April 9, 1948 at the 
U.S. Naval Hospital at Corona, California? Were you or were 
you not charged with the responsibility? A. I was charged with 
the principal responsibility and care of this patient under the auper- 
vision of Captain Kenny, Chief of the Medical Service. 

"Q. Now, Doctor, during this period that we have been re- 
ferring to at the U.S. Naval Hospital at Corona when you were treat- 
ing, as you described, this patient, George N. Herbert, during that 
period to what extent did you discuss the patient, George N. Her- 
bert's condition and diagnosis and cure and prognosis with him, if 
atall? A. From the records, there is no mention made that a 
discussion with the patient with regard to his care or prognosis 
was made. 

"Q. To what extent did the record indicate that there were 
discussions with the patient by treating doctors and by yourself, 
and what were those discussions, if any, about? A. My discus- 
sions with the patient were mainly those listed in the history. 

"Q, At what page of the medical report does that appear? 

A. On page 2. 

"Q. Is that page 2 of the Clinical Record? A. Yes. 

"Q. To what extent is your discussion with the patient indi- 
cated there, Doctor? A. The patient's chief complaints were 
asked of him and listed, as follows: 


| *L. Nervousness" ; ;'2. Nausea, vomiting! > '3. Pain 
in the right side. ' 

"Q. And what date, as far as you can tell, did those dis- 
cussions with him occur? A. There is no date listed with this 
particular discussion but it must have occurred shortly after the 
patient's entry to the po ma that is, between the dates of March 
16th and March 20 Me 
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"Q. What year was that, Doctor? A. 1948. 

"Q. What other discussions were had with the patient during 
this period at the hospital, that is, the patient George N. Herbert? 
A. There is no mention made of any other discussions, from the 
record. However, since the patient must have been seen by me 
on the dates of the progress notes noted, I would have ordinarily 
seen him each day during his hospitalization. 

"Q. Would you or would you not have had some verbal com- 
munication with him on those occasions? A. Yes. But as to 
what that may have been, I cannot state because I am referring 
to the records and no mention is made of that in the records. 

"Q. Well, Doctor, referring to notes that appear in this 
clinical record of George N. Herbert, which is Defendant's Exhibit 
A for identification, referring to those notes that you have indi- 
cated were in your own handwriting and to the extent that those 
notes tell of events prior to George N. Herbert's admission to 
the hospital, to what extent, if any, was that information obtained 
from the patient himself? A. That information was obtained by 
direct questioning of the patient himself. 

"Q@. Doctor, to what extent, if any, is there any indication 
in the record of unconsciousness or lack of mental capacity or in- 


ability to comprehend and understand surroundings and his own 
condition generally on the part of the patient, George N. Herbert; 
to what extent, ifany? A. There is no mention in the record 


that the patient was unaware of his environment or of his being 
unable to understand the procedures involved in the treatment and 
care of him as a patient. 

"Q. Doctor, to what extent, if any, would such an inability 
to understand and be aware of his surroundings and his condition 
be noted in the hospital record if it had existed in this patient, 
George N. Herbert, at this time? A. If the patient were un- 
conscious or disoriented or unaware of his environment, that 
information would ordinarily be stafed in the physical findings or 
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in the progress notes. | 

"Q. Doctor, can you draw a conclusion from the fact that 
no such notation appears in the record? Can you or can you not; 
first tell us whether you can or not. A, I can conclude. 

"Q. Allright. Can you? A. Yes. : 

"Q. All right. Will you tell us what your conclusion is? 
A. The conclusion is that he was aware of his environment. 

"Q. Isee. Can you draw any conclusion as to the extent 
as to which he was, if any, aware of his general physical condi- 
tion, and not referring to any technical medical condition? A. 
No, I cannot comment with regard to that. 

"Q. All right. Now, Doctor, I hand you) Defendant's Exhibit 
A for identification, this collection of photostatic pages, and I will 





request you now, Doctor, to begin at the beginning of that and 
read it for us, please. A. The photostatic copy, beginning with 
page 1, states, at the heading: 
‘CLINICAL RECORD | 
"Name: Herbert, Geo. N. Rate v. A.P. (Veterans' 
Administration. )' | 
"Q. Doctor, when you explain the significance or meaning 
of a notation, I would appreciate it, for the record, if you would 
indicate that you are doing that so that there won't be any ques- 
tion in the record about whether or not what you read is actually 
there or is an inference you are drawing or an explanation you 
are making. NowastoV.A.P. -- A. V.A. P. refers to Veter- 
ans Administration Patient. : 
"Q. All right, Doctor, go on, please. A. The notation 
under that is difficult to read, it is illegible. : 


"Q. Is that a notation or printing, Doctor? A. Printing. 
"Q. Allright. A, Then follows the date, ‘3-16-48. 
"Q. Doctor, what significance, if any, do you attach to 
that printing that you. Bay is illegible? A. That printing outlines 
the manner in whicl \ the e record is to be mi concerning the patient 
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admitted to the hospital. 

"Q. All right, Doctor, will you go on, please. A. The 
first date is 3-16-48. 

"Q. What date is that? A. March16, 1948. 

"Q. Allright, goon. A. That is the date of admission. 

"Q. Allright, Doctor. A. And after that follows writing 
by another individual. The first line states: 'Diag.' (Referring 
to diagnosis) -- this is my own explanation. After that, from the 
record, ‘Cirrhosis of the Liver.' 

‘Patient brought to hospital as an emergency by civilian 
ambulance. 

‘This 37 year old white male does not appear too acute- 
ly ill. Has been drinking steadily for six months about a 
quart a day. His liver is down to his iliac crest. He has been 

nauseated and vomiting for some time. No food for 36 hrs. 

‘Admit to Med. service.* (Referring to Medical service). 
"There is then an indication for recommendations, and they 

are listed as follows: 

‘1. Nembutal grains 1-1/2 Stat, and may be repeated 
nec tonight. 

*2. Liquid diet (high caloric). 

*3. Vit (vitamin) mult (multiple) (Referring to multiple 
vitamin tablets) tab II Q.1.D. (Referring to two tablets four 
times daily).' 

"It is difficult to note the affixed signature. The signature 
could be that of a Dr. Lyon or a Dr. Yon. 

"Q. Doctor, right there, of your own knowledge and recol- 
lection, what were the titles and duties of those two last mentioned 
doctors at this time at the U.S. Naval Hospital at Corona, if any? 
A. Dr. Lyon was a Captain, Chief of the Surgical Service. Dr. 
Yon was a Commander, who was also on the Surgical Service. 

"Page 2 of the photostatic copies notes the first appearance 
of my handwriting. The first line states, referring to chief 
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complaint: i 

‘ec, (1) nervousness, (2) nausea, vomiting, (3) pain 
in right side. ' 

‘Present illness: | | 

*P.I. Patient states that he has noted an increasing 
state of nervousness following marital difficulties six months 
ago. Alcoholism followed as an outlet. Patient consumed 
5-10 ounces whiskey daily and oftentimes did not eat any food. 
For the past 3-4 weeks has noted a tremor, nausea and vom- 
iting of all food or drink. He has lost weight--amount not 
known. Has complained of a pain in the right side especially 
on bending over. States that he has been extremely nervous 
and has had a marked tremor of both hands. : 
"P,H." refers to past history: ! 

‘Essentially negative except for: 


*(1) appendectomy (2) T & A. (Referring to Tonsillec- 


tomy and adenoidectomy). 
"S.H.' refers to social history: | 

(1) Employed as bartender (2) Separated--no children.‘ 
"Page 3 of the photostatic copies consists of the physical ex- 

amination made by me. 

"P.E." refers to physical examination: — 

*P.E. 37 years old white male--extremely nervous; 
fine tremor of both hands. | 

‘Head: Eyes--conjunctival injection; no mystagmus; 
Ears and nose--negative; Mouth--negative. 

‘Chest: No rales or areas of consolidation. . 
"C.R." refers to cardiovascular. i 

‘No murmurs or arrhythmias. BP 138/ 96.° 
(Refers to blood pressure. ) | 

‘Abdomen: Liver hard, tender and 2 fb. (refers to 
fingerbreadths) above iliac crest; spleen 3 fb. below left costal 
margin & tender. No rigidity. No lumbar a iil 
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*‘Appendectomy scar.' 

‘Extremities: Tremor both hands; reflexes diminished. 

No sensory changes.‘ 

‘Diagnosis: Cirrhosis, Liver (Laennec) #314.' 

"That #314 evidently refers to the code nomenclature for the 
diagnosis as noted in the Navy. 

"Then follows: ‘Recommend: (1) High vitamin, high protein 

diet. 

(2) Folic acid 5 mgm. daily. 
Tr 83 (3) Amigen 50 Gm. daily.' 
| "And then page 4: 
*(4) Brewer's Yeast tab. (tablets) II tid. 
(5) Phenobarbital grs. 1/2 tid. 
(6) Thiamine chloride 10 mgm. 1M. 
(7) 1000 cc. 5% glucose N (normal) saline.' 

“Then follows my signature, ‘Sullivan.' 

"Q. Doctor, at that point, would you indicate now, so the 
record will be clear, where your handwriting starts in that record 
and where it ends, up to that point. A. My handwriting started 
with the letter 'C.C.', indicating chief complaint. 

"Q. What page is that on the exhibit? A. On page 2 of 
the exhibit; and ended on page 4, with my signature. 

"Q. Does that appear to you, looking at Defendant's Exhibit 
A for identification, to be the end of your handwriting or does it 
appear to continue? A. My handwriting appears to continue. 

"Q. All right. Doctor, will you continue reading the exhibit? 
A. The next notation in my handwriting is the date 3-20-48: 

‘Patient still nervous and has difficulty in retaining food. 
| Refuses most of diet. Kahn--negative. Total protein 5.4%. >. 
Tr 84 Sullivan.' -- that is my signature. 

“The following notation, in my handwriting, is 3-25-48: 

Is eating better; well sedated now. Liver tenderness 
subsiding. Patient tolerates diet much better. 
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"Icteric Index 25; Total protein 5. 1%; Albumin 4, 5%; 

Globulin 1. 2%; A/G Ratio 3.8:1." | 
“Again follows my signature. 

"The following notation is that of 3-31- 48: 

‘Continues to improve; appetite g004; liver dullness and 
liver size markedly decreased--now 5 fb. below costal mar- 
gin.' My signature follows that notation. 

"The following one is that of 4-5-48: 

‘Condition continues improving; now hospitalized twenty 
days.‘ My signature follows. ! 

"The next notation is on page 5, 4- 7-48: 

‘Patient now asymptomatic; benefits of hospitalization 
realized. My signature follows. | 
"The last notation is 4-9-48: 

"Discharged: Cirrhosis, Liver (Lanne) #314.' 

"And my signature follows that. 

"Q. All right, Doctor. Up to that point, now, from where 
you resumed reading after my question about your own handwriting, 
would you tell us to what extent--from page 4 of the Clinical Rec- 
ord beginning with the date 3-20-48, the beginning notation, ‘Patient 
still nervous’, after that date down to the point where you just left 
off on page 5 of the Clinical Record, will you tell us to what extent 
if any that portion just referred to of this Clinical Record of the 
patient, George N. Herbert, is in your own handwriting, if at all. 
A. All that material from those designated dates, 3-20-48 to 
4-9-48, is in my handwriting. 

"Q. Well then, Doctor, will you tell us whether or not it 
is correct that all of the material in Defendant's Exhibit A for 
identification, which is photostatic copies of the Clinical Record 
of George N. Herbert, from page 2 through and including page 5 $ | 


i 
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as noted on this Clinical Record and as those pages appear on this 
exhibit, that all of the handwriting that appears on those pages, 2 
through and including 5, are in your handwriting? A, All the 


48 
handwriting on those pages is in my handwriting. 
"Q. Allright, Doctor. Will you continue now reading and 


explaining, where necessary, the remainder of the hospital rec- 
ords of the patient, George N. Herbert, at the U.S. Naval Hospi- 
tal at Corona, which is Defendant's Exhibit A for identification? 
A. The remainder of the record consists in photostatic copies 

of the laboratory reports. The first is 'W.B.C.*‘ -- referring to 
white blood count--8, 150. 

"Q. All right, Doctor, I would appreciate it if you will, sir, 
if there appear printed matter before that, would you read that and 
explain it if necessary? A. This represents photostatic copy of 
the laboratory examination slips referring to the patient George 
Herbert. Rank or rate: V.A.P. -- referring to the Veterans’ 
Administration Patient. And the ward number on which he was a 
patient, that appears to be E-5. Also noted on the slip is 'Diag- 
nosis: Cirrhosis of Liver.‘ 

The specimen submitted, from the notation was of blood. 

The report is white blood count (W.B.C.) 8,150. 

*HGB (hemoglobin)--12.5 grams--86%. 

"RBC (red blood count)--4. 4.' 
Under the printing: ‘Exact information desired’ is noted ‘HGB, 
WBC, RBC,‘ and some other writing which is illegible. 
Then follows the date, '4-2' and my name is affixed. 

"Q. Is the year shown there, Doctor? A. It is difficult to 
see the exact year, from the record. 

"Q. All right. A. Then follows the date April 5, 1948, 
on which the report as noted above was listed. There is also an 
apparent signature under this report but this cannot be determined. 

"Q. Will you goon, Doctor? A. The following page is a 
laboratory slip. Patient's name: George Herbert. Rank or rate: 
V.A.P. Diagnosis: Cirrhosis of liver. Specimen submitted: Blood. 

And under the printing, ‘Exact information desired’, is noted, 
‘HGB', referring to hemoglobin; 'WBC', referring to white blood 
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count. The date 3-21-48. ‘The doctor's name:| Dr. Chandler. 
The report dated 1 April 1948: ‘WBC 10, 750" -- referring 
to white blood count. Hemoglobin, 'HGB 12.5 grams--86%.' 
This was signed--printed, and the first initials are illegible but 
the name is Walker, Commander (M.C., U.S.N. i. 
The following photostatic copy appears to be a laboratory 





slip with the name of the patient--but the name of the patient is 
obliterated. Under the diagnosis is 'Cirrhosis of liver.‘ Specimen 
submitted: Blood. Exact information desired: Total protein A/G 
ratio. The date appears to be 3-22-48 and the name of the doctor 
is illegible. : 

The report is ‘Total Protein 5. 7%; Albumin 4.5%; Globulin 
1.2%; A/G ratio 3.8:1.' : 

The date, 3-26-48. The name under that is Walker, Com- 
mander (M.C., U.S.N.). This is evidently stamped. 

The following page is also a laboratory slip. Name: Herbert 
G. Rank: V.A.P. (Referring to Veterans' Administration Pa- 
tient). The ward number is illegible. | 

Diagnosis: Cirrhosis of the liver. Exact’ information de- 
sired: 'Icterus Index.' The date is 3-20-48. Appears to be Dr. 
Chandler. | 
The report is: ‘Icterus Index: 25." The date, 3-25-48. 

And the name, Walker, Commander (M.C., U. S. N.) is noted. 

The following page is another laboratory examination slip. 
Name of patient, Herbert, George N., and the : number is 
illegible. I 

Diagnosis: Cirrhosis, liver. Specimen submitted: Urine. 

Exact information desired: R & M -- referring to routine 
and microscopic examination of the urine. The date, 3-17-48, 
and my name, Dr. Sullivan, is on that slip. | 
The report, both as to the findings and a are se 
ble. | 


The yaa page | is another laboratory examination slip. 
ss s =< | 
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Name: Herbert, G.W. -- that appears to be a W but it may not 
be. Rank or rate: V.A.P. Ward number-- again is illegible. 

Diagnosis: Cirrhosis of liver. 

Specimen submitted: Blood. 

Exact information desired: Blood protein A/G ratio. The 
date, 3-17-48. Dr. Sullivan's name is on that. 

The report: Date, 3-18-48: Total protein, 5.4%. 

Then there is a note--the complete legibility of which cannot 
be determined. The name Walker is affixed once again, Comman- 
der (M.C., U.S.N.) 

"Q. Doctor, you referred toa Dr. Sullivan. Is that you? 
A. That's mine. 

"Q. Is that your signature? A. That is not my signature 
but that is my name. 

"Q. Isee. Would that or would that not have been referring 
to you as the treating doctor for G.N. Herbert, whose name ap- 


pears on that laboratory examination slip? A. That refers to 


me as the treating doctor. 

"Q. Isee. And referring to this notation, 'A/G ratio’, 
what does that mean? A. Albumin globulin ratio. The following 
page is the laboratory examination slip. Name: George N. Her- 
bert. Rank or rate: V.A.P. The ward is illegible. 

Diagnosis: Cirrhosis of liver. 

Specimen submitted: Blood. 

Exact information desired: Kahn. The date, 3-17-48. 

My name is affixed to the request. | 

The report, No. 475549: Kahn test-Negative. The date, 
19 March 1948. The signature after that report is illegible. 

"Q. Now, Doctor, having gone through this entire clinical 
record and the attached request for laboratory examination and the 
reports on those laboratory slips for this patient, George N. Her- 
bert, which is Defendant's Exhibit A for identification, will you 
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that you have read in connection with those observations and notes? 
A. The significance is that this patient was hospitalized on 3-16-48 
and discharged on 4-9-48 from the U.S. Naval Hospital at Corona, 
California. ! 

"Q. And the other dates, what is the significance of them, 
ifany? A. The significance of the other dates is the recording 
of the original history, the physical examination of the patient, 
the progress reports of the patient during his hospital stay, and 
the laboratory reports of various laboratory procedures that were 
done during the patient's hospitalization. : 


"Q. And what is the significance of the dates, if any, in con- 


nection with that? A. That these laboratory reports and examina- 
tions and reports of progress notes were made while he was hos- 
pitalized at that hospital. : 

"Q. Andas tothe dates? A. Within the dates 3-16-48 to 
4-9-48, 7 

"Q. And as to the specific dates for ‘ial specific examina- 
tions and reports during that period, Doctor, do those dates or do 
they not indicate the dates on which those various events and con- 
clusions and observations and laboratory examinations took place, 
do they or do they not signify that? A. They do signify that. 

"Q. Doctor, will you tell us to what extent, if any, this 
clinical record of George N. Herbert and the laboratory examina- 
tion requests and reports that appear in Defendant's Exhibit A 
for identification show the treatment received by George N. Her- 
bert at those times indicated? A. The reports show that the 
patient had a complete history and physical examination and that 
recommendations were made for the administration of certain 
medications and that certain laboratory procedures were done 
and that the patient showed improvement in his clinical condition 
prior to his discharge. i 

"Q. Well then, on that basis, as you just: said, to what ex- 
— do those ollaieal records show the treatment that this patient 
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received? <A. The fact that the patient showed clinical improve- 
ment shows that he received treatment for his condition. There 
is no notation made as to specific orders written by me on the 
Order Sheet designating that certain medications be given this 
patient. The order sheet is not included in these records. 

"Q. Well, to what extent, if any, do the records, Defendant's 
Exhibit A for identification, indicate the condition of the health of 
this patient, George N. Herbert, at the dates that you have read 
and referred to. A. From the report of my history where the 
patient stated himself that he had noted the symptoms of nervous- 
ness, nausea, and vomiting, pain in the right side, and from the 
physical findings of an enlarged tender liver and an enlarged ten- 
der spleen, and tremor of both hands, and from the laboratory re- 
ports showing a decreased total protein value and elevated icterus 
index and a slightly lowered blood count, one can state that the 
patient was considerably ill at that time. 

"Q. And to what extent, if any, was that condition of being 
considerably ill at this time indicated in the records? A. That 
is indicated in the records from the physical findings and also from 
the progress notes, which state that the patient was still nervous 
and had difficulty in retaining food, on 3-20-48. 

"Q. Doctor, to what, if any, extent do the records in De- 
fendant’s Exhibit A for identification indicate that this condition 
of the patient, George N. Herbert's, health was disclosed or at 
least known to him? A. The patient's symptoms were known to 
him since he stated them to me in the history, namely, nervous- 
ness, nausea, vomiting, pain in the right side. 

"Q. Anything else? A. Yes. The notation is here that he 
has lost weight, amount not known, and also that he had a marked 
tremor of both hands. 

"Q. Anything else? <A. No. 

"Q. Doctor, what is cirrhosis of the liver? A. Cirrhosis 
of the liver is a condition in which there is replacement of the 
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normal tissue cells of the liver with fibrotic tissue. 

"Q. Can you enlarge a little bit on that as far as the course 
of that condition is concerned from its inception to its acute stage? 
A. The initial phase usually begins with an enlargement of the 
liver due to the deposition of fatty tissue within the liver sub- 
stance. There follows a necrosis of the liver cells, and the 
necrotic process heals with scar tissue, fibrotic tissue. Initially, 
there is marked scarring of the liver, followed by atrophy. 

"Q. And what generally is the treatment prescribed for 
cirrhosis of the liver? A. The general treatment at the time 
of this patient's hospitalization was the administration of a high 
protein; high vitamin diet and rest. Since I am in the practice 
of pediatrics at present, I cannot answer the treatment for such a 
condition in adult patients at this time. | 

"Q. Well, Doctor, on the basis of your general background 
as a physician, what are some of the causes generally accepted 
in the profession for cirrhosis of the liver? A. Some of the 
causes can be listed as drug intoxication, infection, alcoholism, 
and there are other cases in which the cause is unknown. 

Tr 95 "Q. Doctor, you mentioned alcoholism. | Is alcoholism or 
can alcoholism be characterized as a specific and definite term 
or is ita relative term? A. What do you mean by a specific 
and definite term? 

"Q. Well, are there varying, let me ask ‘you this, degrees 
of alcoholism? A. Yes. : 

"Q. Does the record of this patient, George N. Herbert, 
Defendant's Exhibit A for identification, indicate a state of alco- 
holism at the time of his admission as you have noted in this rec- 
ord at the U.S. Naval Hospital at Corona, California in March of 
1948? A. As noted on the admission statement, as written by 
the admitting physician, it states: ‘Has been drinking steadily for 
six months about a quart a day." | 

"Q. Does that indicate a condition of alcoholism or not? 


a 
Beige =n, 


Aw 
we x 
ce “re 7 . a ee 


Tr 96 


Tr 97 


54 
A. It indicates that he has been ingesting a quart of alcohol per 
day. That is all. 

"Q. Well, Doctor, do you have an opinion upon the relation- 
ship between that amount of drinking and the relationship of cirrho- 
sis of the liver, in general? A. We know that alcoholism can 
cause cirrhosis of the liver but we cannot state any definite amount 
of alcohol being responsible for cirrhosis of the liver. 

"Q. Now, Doctor, on page 2 of Defendant's Exhibit A for 
identification, page 2 of the Clinical Record of George N. Herbert, 
as you read and as appears on that record, there is the notation: 

"Patient consumed 5-10 ounces whiskey daily and ' 
oftentimes did not eat any food.' 
And that is stated and noted after the notation, '. . . following 
marital difficulties six months ago.' 

Do you have an opinion upon the relationship between that 
history and the condition of cirrhosis of the liver that you diagnosed 
shortly after the admission of this patient; do you have an opinion? 
A. No, I cannot state that the ingestion of that amount of alcohol 
per day is responsible for cirrhosis of the liver. 

"Q. Well, Doctor, on the basis of your observations of 
this patient, at this time in the U.S. Naval Hospital at Corona in 
March of 1948, on the basis of those observations, when was the 
inception of this condition in this patient, George N. Herbert, of 
his cirrhosis of the liver? A. It is difficult to state when the in- 
ception of the condition occurred. However, it states in the history 
that the patient 'has noted increasing states of nervousness follow- 
ing marital difficulties six months ago. Alcoholism followed as an 
outlet. Patient consumed five to ten ounces of whiskey daily and 
oftentimes did not eat any food. * 

"Q. What is the significance of that, if any, Doctor, as to 
the inception of this condition of cirrhosis of the liver? A. It can 
be assumed that the patient's symptoms started at that time. 

"Q. At what time? Finish your answer, please. <A. Six 
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months prior to his admission to the hospital. — 

"Q. Which symptoms began six months prior to his admis- 
sion to the hospital, Doctor? A. Increasing — of nervous- 
ness. : 

"Q. What is that a symptom of, if anything? A. Itisa 
symptom of nervousness. ! 

"Q. Isee. Well now, when did the symptoms of cirrhosis 
of the liver begin? A. Referring to the history, it states that: 
‘For the past three to four weeks has noted tremor, nausea and 
vomiting of all food or drink. Has lost weight--amount not known. 
Has complained of a pain in the right side especially on bending 


over.' Those symptoms would make one _ that liver disease 


could be responsible for that. 

"Q@. And that three or four weeks before would have been 
when? A. Three or four weeks prior to his admission to the 
hospital. . 

"Q. And what would be the time relationship between those 
symptoms of liver disease and the inception of ene of the 
liver? A. I can't answer that. : 

"Q. Could you place a maximum porioll upon which the liver 
deterioration might have begun, on the basis of those symptoms? 
A. I don't know. ! 

"Q. Doctor, in reading the clinical record, Defendant's 
Exhibit A for identification, on page 1 it is noted, as you read, after 
the date 3-16-48: ‘Has been drinking steadily for six months about 
a quart a day." Then on page 2, in your handwriting, as you noted, 
it is stated: ‘Patient consumes five to ten ounces of whiskey daily. ' 

What is the significance of the difference between those two 
notations, ifany? A. The only significance would be that the 
patient admitted the ingesting of only five to ten ounces of whiskey 
per day to me. , 

"Q. Isee. And as to the prior admission notes? A. I 
cannot answer for them since I did not write those notes. 
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"Q. Doctor, referring again to Defendant's Exhibit A for 
identification, the Clinical Record, on page 1 what is the signifi- 
cance of the notation: ‘His liver is close to his iliac crest? 

A. The significance of it would be that the liver is markedly en- 
larged. 

"©. Is that or is that not consistent with a condition of 
cirrhosis of the liver, Doctor? A. That is consistent with early 
cirrhosis of the liver. 

"Q. Doctor, on page 3 of the clinical record, Defendant's 
Exhibit A for identification, there is.the notation, which you read 
and noted, under subheading ‘Head: Eyes--conjunctival injection. ' 
What does that mean, Doctor? A. That means there was dilation 
of the conjunctival vessels, the small vessels of the eye. 

"Q. And what is the significance of that, ifany? A. That 
is seen in many conditions, and I don't think any significance can 
be attributed to it. 

"Q. Well, is it consistent with any of the findings and diag- 
noses that were made as to the patient, George N. Herbert? 

A. No, I can't state that it bears any relationship to the findings 
as referable to those of the abdomen where the enlarged liver and 
spleen were noted. 

"Q. What relationship, if any, would it have to the alco- 
holism and drinking? A. It is seen in alcoholism and drinking, 
among other conditions. 

"Q. Now, Doctor, further on page 3, under the subheading: 
‘Abdomen’ there is a notation, which you have read, of ‘Liver hard, 
tender and two finger breadths above the iliac crest.‘ What is the 
significance, if any, of that finding? A. The significance is that 
the liver is markedly enlarged. 

"Q. And to what extent is that consistent, if at all, with the 
diagnosis of cirrhosis of the liver? A. It is seen in early diag- 
nosis of cirrhosis of the liver. 

"Q. Referring again to page 3, Doctor, what is the meaning 





Tr 101 


Tr 102 


57 
of ‘(Laennec)' with your diagnosis cirrhosis of the liver noted on 
that page? A. ‘Laennec' is the term used in referring to cirrho- 
sis of the liver. It is the man's name who originally described 
the pathological process. | 

"Q. Now, Doctor, beginning at the bottom of page 3 and going 
on to page 4 there appear four separately numbered recommenda- 
tions above your signature, which you have read and noted. Whose 
recommendations were those? A. There are seven recommenda- 
tions and those were made by me. : 

"Q. Isee. And what was your opinion medically for those 
recommendations? A. The purpose was to increase the patient's 
vitamin and protein intake and to use some sedation. The admin- 
istration of glucose and normal saline was to compensate for the 
loss of nourishment which the patient experienced through vomiting. 

"Q. And to what extent, if any, were those recommendations 
made on the basis of a diagnosis of cirrhosis of the liver? A. 
Those recommendations were made of treatment of this patient. 

"Q. That was, in your opinion, the basis of your opinion-- 
or how was it? A. On the basis of my opinion, yes, sir. 

"Q. Doctor, what is the icteric index? A. The icteric in- 
dex is a measure of the degree of jaundice in a patient. 

"Q. And what is the significance of the icteric index of 
George N. Herbert being 25, ifany? A. His icteric index was 
elevated compatible with liver disease. : 

"Q. Compatible or was it not compatible with the condition 
of cirrhosis of the liver? A. Compatible with liver disease. 

Any type of liver disease will cause elevation of the icteric index. 

"Q. Isee. Any liver disease, including cirrhosis of the 
liver, or not? A. Including cirrhosis of the liver. 

"Q. Doctor, referring to page 4 of the Clinical Record, 
Defendant's Exhibit A for identification, as you have read, there 
appears the notation after the date 3-31-48, ° . . . liver size 
markedly decreased--now five finger breadths below costal margin.‘ 
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What is the significance, if any, of that? A. The significance 
is that the liver was receding in size, indicating clinical improve- 


ment." 

* * * * * es 
(Report of Physical Examination attached to Dr. 
Eckhardt's deposition was marked Defendant's 
Exhibit No. 7 for identification. ) 

* * * * * * 


THE COURT: That would be No. 7. The jury will understand that 


defendant's Exhibit No. 7 is received. 


Tr 104 


Tr 105 


* * * ° * ca * 
(Application for Hospital Treatment attached to 
Dr. Marsh's deposition was marked Defendant's 
Exhibit No. 8 for identification. ) 

a ss x x ae * 

- (Medical record attached to Dr. Marsh's deposi- 

tion was marked Defendant's Exhibit No. 9 for 
identification.) 


* * * Ok * & 


THE COURT: Then Defendant's Exhibits 8 and 9 are received. 

* * * * * . * 
(Clinical record attached to Dr. Sullivan's depo- 
sition was marked Defendant's Exhibit No. 10 for 


identification. ) 
* * * * * * 


THE COURT: Very well, then the jury will understand that the 


Defendant's Exhibit No. 10 is received. 


* te * * x * 


DR. CHARLES R. MUELLER 


called as a witness by the defendant, * * * 


Tr 106 


DIRECT EXAMINATION 
BY MR. GOLDBERG: 


* Re : * * * oe 
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Q. And your profession, Doctor? A. Doctor of Medicine. 

* * * * * * 

Q. What is your present position, Doctor? A. Iam Director of 
the Medical Service of the Veterans Administration. 

Q. And could you describe briefly the nature of the duties which 
are yours in this position? A. At this time Iam responsible for the 
administration of the medical services in the hospitals of the Veterans 

Tr 107 Administration. And in addition, the duties which are called 
upon, to render opinions to the Chief Medical Director, to render opin- 
ions or submit opinions for programs in the Veterans Administration 
relative to the medical service. : 

Q. And how long have you served in this position, Doctor? A... 
Since March of 1954. , 

* * ae 54 * * 

Tr 108 Q. Let me ask you this, Doctor. The deceased insured in this 
case is named George N. Herbert. Did you know that man? A. No, 
sir, I did not. 

Q. Did you ever have any part in treatment of him or in the pro- 
cessing or review of any portion of the medical records of that man? 
A. No, sir, I did not. : 

Q. Doctor, would you describe, for the benefit of the jury, coun- 
sel, and the Court, in layman's language, the symptoms, causes and 
effects of bronchial asthma? A. Bronchial asthma is a condition that 
is reflected by a spasm of the bronchial tubes, that is the tube going 
into the lung from the main air passage, trachea. The spasm that is 
produced prohibits air from passing out of the lung in asthma, but not 
particularly into the lung; in other words, the lung can inhale there 
but it cannot dispose of it, hence the patient makes a terrific effort to 
expire, that is, dispose of the air that he has inhaled. 

As to the cause of bronchial asthma, there are many causes be- 
lieved as a possibility, but specifically there is no one cause given as a 

Tr 109 productive element to bring about asthma. We know under cer- 
tain conditions that certain pollens will do it; certain gases, in 
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individuals who are susceptible, will bring it about; it can likewise be 
brought about under a nervous strain or manifestations. 

Q. Thank you, Doctor. Doctor, Iam going to read to you a list 
of symptoms and I would like to have you tell the jury whether any one 
or a combination of these symptoms indicate the presence of or relate 
to the condition of bronchial asthma. These symptoms are nausea, 
vomiting, abdominal distention, pain, especially in the right side upon 
bending, a laboratory report showing a decreased total protein value, 
an elevated icteric index, an extremely enlarged liver, so far so that 
it reaches down to the iliac crest, and also a tenderness of the liver. 

Do any of these or a combination of these symptoms indicate to 
you, as an expert, the existence of bronchial asthma? A. No, sir. 

Q. Would you say that any of these symptoms have any normal 
relation to bronchial asthma? A. They certainly are remote, if any; 
and just listing that list again, I would like to state following each one 
that I would then say related possibly or not related, if you will mind 
reading that list. | 

Tr 110 Q. Yes. Nausea. A. No -- wait a minute, pardon me. That 
could, after he has had considerable coughing and so forth, in attempting 
to rid himself of some of the gases. 

Q. But it is not a normal part of the symptomatology of asthma? 
A. No, sir. 

Q. Vomiting. A. No, sir. 

Q. Abdominal distention. A. No, sir. 

Q. Pain in the right side upon bending. A. No, sir. 

Q. Laboratory report indicating a decreased total protein value. 
A. No, sir. 

Q. An elevated icteric index. A. No, sir. 

Q. Ora grossly enlarged liver. A. Absolutely not. 

Q. Ortender. A. No. 

Q. Well, Doctor, do these described symptoms, keeping them 
in mind, do they indicate disease of the liver? A. They could be quite 

‘ definitely a disease of the liver. 
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Q. Doctor, hypothetically, if a case were described to you and 
Tr 111 these same symptoms which I have mentioned were described 
and you were told that the examining physicians, or a series of examin- 
ing physicians, had diagnosed the patient who had suffered these symp- 
toms, had diagnosed his condition as cirrhosis of the liver, would it 
be your best medical opinion that that diagnosis was correct? <A. In 
my Opinion, it would be a very reasonable diagnosis. 
Q. Thank you. Doctor, at this point, again for the benefit of 
all of us in lay language, would you describe the symptomatology and 
causation, the effects, the nature of cirrhosis of the liver? <A. Cir- 
rhosis of the liver is a condition that is termed as cirrhosis of the liver 
due to a change in the liver tissues. Those may be brought about by 
toxic elements, poisons; those may be brought about by infection; those 
may be brought about by drugs. Those symptoms, with an enlargement 
of the liver, would indicate that since the liver is much enlarged that 
the liver is not responding normally or performing its function normally, 
by virtue of that defect in the liver structure. And early, the liver 
might gradually become enlarged and then later recede, contract, and 
even contract below what is the normal size for the average liver. That 
process is brought about by, first, in the early stages there is a definite 
replacement of cellular structure by fatty tissue. With the replacement 
Tr 112 and destruction of the liver cells, there is a replacement by fi- 
brous tissue. Following the replacement by fibrous tissue, there is a 
continued gradual contraction and that liver then is a liver that is irregu- 
lar and nodular as compared with a large, smooth, usually tender, 
liver. But there is a gradual receding, cirrhosis, S0- called, until 
it can become a liver which is much below or under the size of a nor- 
mal liver. : 
Q. Isee, Doctor. Does cirrhosis of the liver have anything at 
all to do with bronchial asthma? A. No, sir, it does not. 
Q. It is not a by-product or related to it in any way? A. No, 
sir. | 


Q. Would you characterize cirrhosis of the liver as a serious 
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disease? A. Beg pardon? 


Q. Is cirrhosis a serious disease? A. Very serious disease. 

Q. Would you say cirrhosis of a liver tends to shorten one's 
life? A. Yes, indeed, very definitely. 

* * * * * * 

Tr 113 Q. What would the consumption of a quart of alcohol a day do to 
a man with cirrhosis of the liver? A. That would do him certainly no 
good; in fact, it would certainly shorten his time. 

Q. Would you say a consumption between five and ten ounces a day 
would be detrimental? A. In the presence of cirrhosis, it would be 
definitely detrimental and contra-indicated; that is to say, alcohol 
should not be on his intake of food or beverages. 

Q. Does the consumption of an amount of alcohol between these 
limits I have described, five ounces up to a quart per day, would you 
say that would clearly aggravate the condition of cirrhosis, activate 
itas-- A. Aggravate or activate, that is a matter of semantics -- 
pardon me. 

, Q. Well, first things first, would it aggravate the condition? 
A. It certainly would, it would be definitely contra-indicated. 

Tr 114 Q. Doctor, I assume in cirrhosis of the liver, as in many other 
diseases, there are periods of some quiescence? A. There can be, 
provided that the man is under careful regimentation as to food and 
so forth, and definitely off of alcohol. 

* * * * * * 

Q. Doctor, if a man were suffering from cirrhosis of the liver 
and that condition happened to be in aquiescent state, would the intake 
of the amount of alcohol discussed, anywhere from five ounces to a 
quart a day, would that agitate the condition, could it remain quiescent? 
A. No. He would definitely in short order, at least gradually, come 
to the point where he was manifesting symptoms and it would not remain 
quiescent. 

Q. Thank you, Doctor. Now, if a man has cirrhosis of the liver, 
Doctor, and if we assume that for a considerable period of time, six 
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months, he is consuming anywhere between five ounces daily to a quart 
of whiskey daily, will he be in an aggravated condition? Excuse me, 
Tr 115  #mayIrephrase that. Will he be in acute discomfort? A. He 
could gradually come to that state. It depends on the beginning time 
that he starts the consumption of alcohol in large amounts. 

Q. Doctor, if I told you hypothetically that a man were diagnosed 
as having cirrhosis of the liver and had been vomiting all food and drink, 
was unable to hold down any food, was suffering from prostration and 
extreme abdominal distention, was in some pain upon bending over, in 
his right side, would you say that he was then -- that is, his cirrhosis 
was in an aggravated condition? A. I'd say it was not only in an aggra- 
vated condition, it was in very serious condition. 

* aK * * * cd 

Tr116 QQ. Doctor, would a man in the condition I have described to 
you, or to repeat the symptomatology, a man who has cirrhosis of the 
liver, is drinking between five ounces and a quart of whiskey a day, is 
suffering from extreme nausea, is vomiting all food and drink, has 
pain in his right side upon bending, would it be your medical opinion 
that he is in the need of hospitalization or medical treatment? A. He 
is seriously in need of hospitalization or at least medical treatment, 
whether in the home or hospital, but he certainly needs active treatment. 

Q. These symptoms again, the extreme nausea, the vomiting, the 
pain in the side, the prostration, the abdominal distention, these are not 
in any way confused with the symptomatology of asthma? A. No, sir, 
they are not. | 

Q. Doctor, would you describe for the benefit of the jury, briefly, 
the disease or the condition of hypertension? First, hypertension. 

A. Would I describe hypertension? ; 

Q. What is hypertension, Doctor? A. Hypertension is a term 
used medically for high blood pressure. Hypertension is of various types, 
produced by various conditions, even to the point where we do not know 
specifically the condition and call it an idiopathic or a hypertension of 
unknown es source or cause. | 
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Tr 117 QQ. Doctor, would you also describe to the jury, define rather, 

for the jury, the disease of nephritis? What is the disease of nephritis? 
A. Nephritis is an inflammation of the kidneys and it is either acute, 
chronic or subacute. 

Q. Do these diseases have any relationship to bronchial asthma? 
A. No, sir. 

, Q. Do these diseases ordinarily require medical attention? 

A. Do these diseases? 

Q. Should a man suffering from either nephritis or hypertension 
seek out medical attention? A. | He should seek medical attention if 


he is suffering from Nephritis or if he is suffering from hypertension. 


Q. Doctor, to go back to our discussion of cirrhosis of the liver, 
if you will assume with me, when you have a patient who develops the 
condition of cirrhosis of the liver in the fall of 1947, and almost con- 
temporaneously with the inception of the disease begins to drink whiskey, 
five ounces to a quart a day; in the spring of 1948, would his condition 
tend to be worse than it was at the day of its inception? 

MR. DAWSON: Your Honor, I object to the hypothetical question, 
it assumes a state of facts not in evidence in this case. There is no 
evidence to support any basis for any such question. The fact is that 

Tr 118 their own records show that at least a few days before this ex- 
amination that the man was not drinking any alcoholic beverages at all, 
but only coffee. If they want the true records to go in this case -- 

THE COURT: Objection overruled. You may answer. 

BY MR. GOLDBERG: 

Q. Will you answer the question, Doctor? My question was, if 
we assume a man who incurs the disease of cirrhosis of the liver in 
the fall of 1947, and we further assume that contemporaneously with the 
inception of that disease he begins to drink from five ounces to a quart 
of whiskey a day; in the spring of 1948, would his condition normally 
tend to be worse than it was when it started? A. I certainly believe it 
should be, very definitely so. | 

Q. Doctor, when you originally described cirrhosis of the liver, 
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you referred to, I believe, fibrous or fibrotic tissue? A. Fibrotic 


tissue replacing the normal cellular tissue of the liver. 

Q. Could you tell the jury what fibrotic tissue is? A. Scar 
tissue. It is nothing more than the replacement of the normal cells by 
scar tissue or -- well, I think that is as plain as I can make it. It is 
a replacement of normal cells by nothing more than scar tissue, and 
scar tissue is a tissue which is fibrous tissue, fibrous in nature; when 
it is viewed under the microscope, it is cellular fibers and no glandu- 

Tr 119 lar tissue in the material from which it is taken. 

Q. Doctor, if I understand you correctly then, in the course of 
the disease known as cirrhosis of the liver, portions, of the liver are 

destroyed; am I correct up to there? A. That is right. 

Q. Well, can you tell us this, Doctor, when a portion of the liver 
is destroyed by cirrhosis, does that portion which has been destroyed 
ever become useful again? Is it regenerated in some way? A. No, 
sir. That portion, once it is destroyed, loses the function of that par- 
ticular section or those cells which were destroyed and replaced by 
fibrous tissue. 

Q. Isee. Doctor, if we may assume another hypothetical ques- 
tion: If a man died and the terminal diagnosis were as follows: metabolic 
alkalosis, prerenal azotemia due to prolonged vomiting, cause unknown 
but probably due to acute alcoholism, witha secondary cause of cir- 
rhosis of the liver -- Well, first of all, on the basis of this hypothe- 
tical, would you say that bronchial asthma had anything to do with his 
death? A. No, sir, I would not. 

MR, DAWSON: I object to that question because he has only taken 
a portion of the diagnosis made in the case, and that is the proximate 
length of time -- the approximate length of the time was days as far as 

Tr 120 _—si+ihis alkalosis was concerned and also as to the prolonged vomiting 
was days, and the pertinent cause as to the cirrhosis of the liver was 
months and that was in 1951, three years and eight months after he 
reinstated his insurance. | 

MR. GOLDBERG: Frankly, I do not understand Mr. Dawson's 
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objection because perhaps he misunderstood my question. My question 
is merely whether this terminal diagnosis has any relation to bronchial 
asthma, my question goes no further than that. 

MR. DAWSON: If he is going to ask -- 

THE COURT: The objection will be overruled, but on cross- 
examination you may include other facts in evidence. 

BY MR. GOLDBERG: 

Q. Then, Doctor, I'd better repeat that question. My question 
is, hypothetically, if a man dies and the terminal diagnosis is given 
to you as metabolic alkalosis, prerenal azotemia due to prolonged vom- 
iting, cause unknown but probably due to acute alcoholism, with a secon- 
dary cause of cirrhosis of the liver, my question to you was: Was his 
death in any way caused by bronchial asthma? A. Very remote. 

- Q. On the basis of that terminal diagnosis? A. Yes, sir. 
* * * % * te 
Te 121 QQ. Doctor, previously we discussed the enlargement of the liver, 
this condition of an enlarged liver which is down to the iliac crest. 
Could you explain to the jury what the iliac crest is, where the liver 
is normally and where it is when it is down to the iliac crest? A. I 
can't explain to them but I think I can demonstrate it to them better. 

Q. With the Court's permission. A. In other words, normally 
the liver is located at or inside of the costal margin, the costal margin 
is the lower portion of the ribs, and normally we do not feel that liver 

Tr 122 under any conditions unless it is enlarged. When it is enlarged, 
then it progresses in size beyond that costal margin. Now, the crest 
of the ilium, that is the hip, and the crest of the ilium is the iliac, 
so-called iliac crest, and that is a portion of the pelvic structure and 
that is right here (indicating), the hip bone, so-called. 

Q. Doctor, you will bear with me for one more hypothetical: If 
a man died and the terminal diagnosis were as I read before, metabolic 
alkalosis, prerenal azotemia due to prolonged vomiting, cause unknown 
but probably due to acute alcoholism, if this were the terminal diagnosis, 
in your professional opinion do you think it is likely that his death was 
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caused by cirrhosis of the liver? A. It is certainly compatible with 
a death due to cirrhosis of the liver. 
x * * * ae 
Tr 124 Washington, D.C., 
March 14, 1957 
* * * 
DR. CHARLES R. MUELLER 
x * * 
CROSS EXAMINATION 
BY MR. DAWSON: ; 
Q. Dr. Mueller, how long have you been employed by the Veterans 
Administration? A. Since June of 1951. i 
Q. Nineteen what? A. Fifty-one. 
Q. And prior to that time, were you employed in any regional 
office of the Veterans Administration? A. No, sir, I was not. 
Q. At any time during the time that you have been employed by 
the Veterans Administration, have you been an examiner of claimants 


for the Veterans Administration? A. Examiner of claimants, personal 


examination of claimants? 

Q. Yes. <A. No, sir, I have not. 

Q. Then what does your work consist of at the present time? 
A. My work consists of, at the present time, as Director of the Medical 

Tr 127 Service of the Veterans Administration Central Office, as the 

Director of medical services in the Veterans Administration, of Veter- 
ans Administration hospitals. | 

Q. Just explain what that work is, Doctor. AJ That is the con- 
trol of all medical services in Veterans Administration hospitals. It 
is the supervision of theshedical services in those hospitals. 

Q. In other words, is it an administrative job af assignment of 
doctors to various hospitals? A. In part, in part. : 

Q. You don't actually do any medical work at the present time 
other than direct the personnel of these hospitals? A. Not in the 
Veterans Administration. I attend at Walter Reed Hospital Saturday 
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mornings as well as Wednesday evenings, in clinical work. 

Q. You don't have any private patients, yourself, that you treat? 
A. No, sir, I do not. 

Q. Now, Doctor, you were asked yesterday certain hypothetical 
questions in reference to Mr. Herbert's examination. In making your ai 
answers to those questions, you assume, of course, that the facts are 
correct, do you not? A. Iassume so. 4 

Q. History is an important thing in any diagnosis of any medical 
case, is it not? A. Yes, sir. 

Tr 128 QQ. And if the history isn’t correct, then your diagnosis may be 
wrong? A. Yesandno. Attimes, it is quite the most probable con- 
clusion. However, many times not only the history, but in fact always 
the physical examination should be taken into consideration. 

| Q. In other words, there are certain signs and symptoms of 4 
disease in which the signs and symptoms are similar to other signs, 
isn't that correct, Doctor? A. That is true. bs 

Q. In other words, you take a history from the patient and you | 
wouldn't make any diagnosis in any case without a history, would you? 
A. Ordinarily not. 

Q. Yes, that would be the general practice? A. Yes. ‘ 

Q. As a matter of fact, doctors often disagree on what is a proper 
diagnosis ina case? A. Yes. 4 

Q. You have found that true in the Veterans Administration, haven't 
you? A. Yes. 

Q. As a matter of fact, you have had to set up over the United 
States certain centers known as diagnostic centers, where patients draw- 

Tr 129 ing compensation by the Veterans Administration are sent to cor- = 
rect the various different diagnoses that have been made in the case? 

A. Are you asking me that question? 

Q. Yes, lam asking that. A. Yes, or sent for a diagnosis when 
the condition is an undetermined one. 

Q. You have such a diagnostic center, for instance, at Cincinnati, 
Ohio, do you not? A. No. cae 
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MR. GOLDBERG: Your Honor, I do object to this line of question- 
ing because unless Mr. Dawson intends to show that the diagnoses on 
which the hypothetical questions submitted to Dr. Mueller were in fact 
incorrect, this is entirely irrelevant. | : 

MR. DAWSON: That is what I intend to show before I get through 
here. 

THE COURT: Objection overruled. 

BY MR. DAWSON: | 

Q. Now, Doctor, when you said that this man might have contracted 
cirrhosis of the liver within six months from the time he last entered the 
hospital there, 1948, you had in mind as a true fact that the man had 
drunk a quart of liquor every day for the last six months? 

MR. GOLDBERG: Your Honor, may I point out that the hypothe- 
tical assumed consumption of liquor from five ounces up to quart. 

Tr 130 THE COURT: That is the way the Court remembers it. 

MR. DAWSON: All right, I will ask him that. _ 

BY MR. DAWSON: : 

Q. Iwill amend my question to the effect that he drank from five 
ounces to ten ounces to a quart of liquor a day. You assumed that was 
true, did you, Doctor? A. I took that from the — that was 
made to me. | 

Q. And unless that was true, then your answer couldn't be true 
either, could it? A. Well, I had every reason to believe it was true 
since it was given to me in the question. 

MR. DAWSON: Will you read the question? 

(The question was read. ) 

THE WITNESS: It was true to the best of my knowledge and belief. 

BY MR. DAWSON: | 

Q. In other words, you assumed what the counsel on the other 
side was saying was true when he put the question to you, isn't that 
correct? A. From the record which he quoted. ! 

Q. Yes, I see, all right. And if the record wasn't correct, then 
your answer isn't correct then? A. (No response.) : 


on 
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Q. Will you please answer that question? A. If the record was 
Tr 131 not correct, my answer was based on the statement made from 
that record. 
| Q. Yes, very well. Did you examine personally the file in this 
case? A. No, sir, I did not. 
| Q. You never had any opportunity to examine it? A. Not in de- 
tail. 

Q. You do know that in the report of any physical examination of 
any claimant of the Veterans Administration, they do take a history? 
A. Yes, sir. 

Q. Did you know that, a little better than a month prior to the 
time it was alleged that he drank from five to ten ounces to a quart of 
liquor a day, that he was examined on February 10, 1948, by Dr. Eck- 
hardt who testified here by deposition? A. I think that was in the 
deposition. 

Q. Did you ever see this notation on the report? It says, this is 
Defendant's Exhibit No. 7, in which it is said in answer to question 28: 
"Evidence of effects of past or present vicious habits (alcohol, narcotics, 
veneral infections): 3 cups coffee. No alcoholic beverages. 14 cigarettes 
daily. Adrenalin (1-100) aspirated" -- I don't know what that "prn." 
means. "6 asthma pills daily. 6 vitamin B-1 tablets daily. KI solu- 
tion 5 drops in water after each meal." A. No, I did not see that. 

Tr 132 Q. In other words, he wasn't drinking a quart of liquor a day 
or five or ten ounces of liquor a day at the time this examination was 


made, according to your own records, is that correct, Doctor? A. 
According to the records that you have available there. 
Q. Allright. Now, Doctor, how many ounces are in an ordinary 


cup, cooking cup? A. Eight ounces. 

Q. Eight ounces. How many ounces are in a quart of liquid? 
A. 32 ounces. 

Q. 32, isn't it? A. If you say a quart. 
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Q. A quart is 32 ounces? A. Yes. | 
Q. Even if this man had drunk five ounces of liquor a day, it 
would be no more than two highballs, would it? A. Two highballs ? 
Q. In every 24-hour period. It is about two and a half ounces 
in every highball, isn't it? A. Not to my knowledge. 

Tr 133 Q. Well, you don't measure your drinks, or do ae drink? I 
don't know. <A. Very, very little. : 

Q. Well, it would be about -- four ounces =e be much more 
than the amount of liquid that could be put in this cup, would it? 
A. Four ounces? 

Q. Or five ounces. : 

MR. GOLDBERG: Dr. Mueller is not testifying as an expert on 
bar tending. I'd concede Mr. Dawson knows more about it. 

MR. DAWSON: Iam trying to get the amount of: liquor they say 
this man consumed. 

THE COURT: Doctor, just tell them what you know. 

THE WITNESS: Iam trying to, sir. 

BY MR. DAWSON: 

Q. Do you think a man who drank two highballs | a day over a period 
of six months, would have cirrhosis of the liver? A. Ordinarily not. 

Q. Now, you say that hypertension -- the time he was examined 
here, his blood pressure was 156 over 89. Now, that, is not a high blood 
pressure, is it? A. 156 over 89 or 98? ! 

Q. 89, Ihave. A. It was quoted to me as 98. 

Tr 134 MR. GOLDBERG: Which examination, Mr. Dawson? I don't 
believe I posed any hypothetical relating to blood pressure, but if you 
have your notes. | 

MR. DAWSON: You had some testimony on it, my friend. 

MR. GOLDBERG: Oh, testimony on it, yes. There are deposi- 
tions relating to the blood pressure. Do you recall which examination 
it was? 

MR. DAWSON: No, the last examination report! that you had 
here was in 1948, I believe the one in 1948, when the diagnosis of 
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cirrhosis of the liver was made. 
| BY MR. DAWSON: 
Q. Assuming, as you have already testified, the record here -- 


I mean if the record shows that he had a blood pressure of 156 over . 

89, that wouldn't be high blood pressure, would it, Doctor? A. High? 7 
Q. That wouldn't be high blood pressure, would it? <A. No, it 

would not. It would be very mildly over an accepted normal. - 


Q. Just a little bit over normal? A. Provided that 89 -- but I 
must state that I was under the impression that it was given to me at the 
time, 156 over 98. 

Q. Well, that would make some difference, wouldn't it? A. Yes, 
sir. 

Q. Well, as a matter of fact, you can have a blood pressure up 

Tr 135 even as high as 220 to 240 and still live? 

MR. GOLDBERG: I do have that physical examination report. 

It is 154 over 98. = 
BY MR. DAWSON: 

Q. 156 over 98 would not be a high blood pressure? A. It would 

not be a high blood pressure, but it would be a questionable one. 


Q. It would be a little abnormal, wouldn't it? A. Yes. « 
Q. That would not be unusual for a man suffering from bronchial 
asthma? A. It, in itself, wouldn't have anything to do primarily 4 
with bronchial asthma. 


_ Q. In other words, you have the diastolic and systolic measure- 

ments on that, one is the pressure of the blood going to the heart, the 

other one is the pressure going away from the heart. Now, what 

would be a very abnormal systolic, forinstance? A. In any case, are ae 

you referring to? 
Q. Any case where a manis sick. A. Systolic, it depends on ” 

what he is suffering from. If he was suffering from hypertension, it 

could be well up into hundreds, two, three hundred, I have seen that. a 
Q. That would be what would be the 98 here? A. No, that.would 


te ee 


be the 156. Now, diastolic blood pressure, I have seen 140, 130; 
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Tr 136 = Q. If you examined anybody in this room, you would find probably 
half of them had as high blood pressure as this man had at that time, 
wouldn't you? A. I wouldn't say that. 
| Q. Well, Doctor, there are many signs and symptoms of nephritis, 
which the layman used to call Bright's disease, which are typical of 
cirrhosis of the liver, isn't that right? A. Please state that -- 

Q. The same signs and symptoms in nephritis as in cirrhosis 
of the liver? <A. No, sir. 

Q. Now, I believe you testified on your direct examination that 
coughing and vomiting was not a sign and symptom of asthma? A. No, 
I said that vomiting could be a symptom of asthma, in so much as he 
coughs and attempts to get rid of the sputum and so forth. Coughing is 
a very common symptom in asthma. 

Q. Now, in the examination of Dr. Eckhardt, which is Defendant's 
Exhibit No. 7, the following history appears: 

"Veteran states his employment since leaving the service has 

been as a bar tender earning $60 a week at the Shamrock Cé@fe, 

San Bernardino, California, from October to December, 1946; 

Star Cafe, San Bernardino, California, January to February, 

1946; Brass Rail, San Bernardino, from March to June, 1947. 

He states that his earned income for the past year was $909... 

Draws $82.80 compensation." 

Now, in his present complaint, he says: 

"Difficulty in breathing and coughing which will come on suddenly 

after the evening meal, during the night, usually after 2 o'clock 

in the morning and every morning when I get up. There is also 
pain over the front of my chest. The condition is relieved by 
adrenalin. . . in the mouth and nose and by taking pills. Damp 
weather, smudging, dust and paint will bring on an attack any 
time of the day. Milk will bring on an attack, ‘On an average I 
have asthmatic attacks which will bother about 8 hours out of 
. 24, The greatest interval without any symptoms occurred during 
~ the month of August 1947 for a period of three weeks. During 
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the winter months I have wheezing and coughing each morning which 

begins at about 2:30 a.m. and will continue until about 7a.m. I < 

raise about 8 oz. of thick film during the night. At times this se- 
cretion is so sticky it will not come out, then I gag and vomit. 

In damp weather I have asthma continuously, day and night." 

Now, Doctor, in short, the insured in this case said that he couldn't 
raise this thick film, so he would gag. Do you want to tell this Court 
and jury now that a man suffering from chronic asthma such as this 

Tr 138 man in a severe condition, wouldn't cough and wheeze as one of 
the signs of his disease? 

MR. GOLDBERG: Your Honor, I object to the question because 
Mr. Dawson has just finished reading an elaborate bit of the evidence, 
which of course is correct, but is hypothetical and assumes testimony 
by Dr. Mueller that doesn't exist. Dr. Mueller never testified coughing 
was not a sign of asthma, in fact he testified nausea could be a sign of 
asthma where a man had been choked up for a long period. 

MR. DAWSON: I will change the word to "vomit." He said yes- 
terday, and I have a note on it, that vomiting was not one of the signs 
and symptoms of asthma. 

THE WITNESS: Ordinarily it is not one of the signs and symptoms 
of asthma, but the coughing and retching is commonly a symptom of 
asthma, because there is a thick phlegm which he attempts to get rid 
of and then there is a gagging. 

BY MR, DAWSON: 
| Q. That thick phlegm comes, and falls, Doctor, within the mean- 
ing of a toxic condition, doesn't it? A. Not necessarily. 

Q. You say not necessarily? A. Yes. It is just merely the 
thick, tenacious sputum that he is attempting to get rid of, associated 
with the spasm of the bronchials. 

Q. And that is from the stomach, isn't it, comes from the stom- 

Tr 139 ach? A. Coughing? No. | 
Q. Iam not asking that, the coughing, I am asking about where 


ete 


this -- A. The sputum, that comes from the bronchial tree. .% 
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i . Q. Bronchial tube? A. Yes, and the gagging -- 
i Q. And it is a toxic condition, isn't it? You said "not necessar- 
™ ily, but it could be a toxic condition, couldn't it? A. Well, it is 
« | the result of a picture of his asthma. | 
mg Q. That is right. Will you answer the question whether or not it 
> 


could be a toxic condition? A. It is all depending, Mr. Dawson, on 
what you say or what you interpret as a toxic condition. I may not in- 
terpret it as a toxic condition. | 
m Q. Iam just asking you, under any circumstances at all, could 
it be a toxic condition? A. I would say no, then, in general that it 
io is not. 
| Q. But it could be, couldn't it? A. It would not be a toxic condi- 
tion. ! 
Q. You are not ruling it out entirely, though, ia you, Doctor? 
A. Well, you can't rule anything out entirely. | 
a 3 Q. And the fact is that any condition that he may have had from 
cirrhosis of the liver could have come from a toxic condition which he 
Tr 140 had, rather than from drinking? A. Cirrhosis of the liver? 
- Q. Yes. <A. Thatis true. From any intoxication ~- 
bi Q. Cirrhosis of the liver is not due to the fact a man drinks alco- 
holic beverages, is it? A. Directly, no; indirectly, yes. 
Q. He may get a toxic condition from his teeth or bad teeth, 
isn't that right? He may get a toxic condition from his tonsils, he may 


- get a toxic condition from a bad appendix, any of those elements are 
_ all elements which may have something that could be tied in with cirrho- 
> sis of the liver, isn't that correct? A. No, sir, I would not say so. 


Q. Some of them are? A. Teeth and tonsils as an etiological fac- 
tor for cirrhosis of the liver, I would say no. 3 

Q. What other things besides -- A. Toxic condition due to ab- 
5 | normalities of nutrition, due to certain toxic drugs, particularly the 
* arsenicals, other than alcohol, yes. 
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a number of times between 1948 and 1951, and that no diagnosis was 
ever made on any of those examinations that he was suffering from 
Tr 141 _ cirrhosis of the liver? 

! MR. GOLDBERG: I must object to any questions relating to a 
period of time after April 26, 1948, because the issue in this case is 
whether or not the insured committed fraud on that date. 

MR. DAWSON: The issue in this case is whether or not this man 
knew that he had cirrhosis of the liver on that date and if he was ex- 
amined by a number of physicians after that time and they didn't find 
it, I think that is very pertinent evidence. 

THE COURT: I will take the answer. Objection overruled. 

BY MR. DAWSON: 

Q. Have you ever seen this examination dated May 12, 1949? 
A. No, I have not seen the examination. 

Q. You haven't seen any of it? A. No, sir. 

Q. Do you recognize that as part of the official records and re- 
ports of the Veterans Administration? 

MR. GOLDBERG: We will stipulate that is part of the records, 
Your Honor. 

MR. DAWSON: Very well. 

THE WITNESS: I think that is part of the records in which there 
was -- 

MR. DAWSON: Very well. 

* * * * * 2k 

Tr 142. MR. DAWSON: Now, will you stipulate for the record that what 
I have here is a proper and true copy of the death certificate taken from 


your files? 


| MR. GOLDBERG: I will stipulate to the authenticity of the certifi- 
cate, but I will object to its use for any purpose other than to prove the 
death of the insured. 
MR. DAWSON: I wanted to ask the Doctor about this. 
THE COURT: Yes, objection overruled. 
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BY MR, DAWSON: 


Q. Now, Doctor, when a patient dies in the Veterans Administra- 
tion hospital, what is your general practice as to who issues the death 
certificate? A. Who signs the death certificate? : 

Q. Yes. A. Ordinarily the registrar or chief of medical ser- 


Q. And when they would sign such a death certificate, would they 
have before them all the medical records of the Veterans Administra- 
tion? A. All of the medical records? Not necessarily. 

Q. Well, would they have copies of the reports of any examinations 
that might be made at that facility or hospital? A. He might and he 
might not, he may have purely a post mortem report. 

Tr 143  Q. Isee. I hand you this certificate which has been duly authenti- 
cated as a death certificate of Mr. Herbert, the insured in this case, and 
I direct your attention to the fact that the diagnosis of contributory condi- 
tion is cirrhosis of the liver. | 

MR. GOLDBERG: I object, Your Honor. : 

MR. DAWSON: On what ground? 

MR, GOLDBERG: May we approach the bench? 

THE COURT: Yes. | 

(At the bench:) 

MR. GOLDBERG: Your Honor, a death certificate, though it may 
be admitted for proof of fact of death, may not be admitted for proof of 
a cause of death. : 

MR. DAWSON: Those cases have been overruled. 

MR. GOLDBERG: I rather doubt it. United States v. Harrison, 

49 F.2d 227, Fourth Circuit, holds that a death certificate is inadmissi- 
ble to prove the cause or manner of death of the insured in a govern- 
ment insurance action. | 

MR. DAWSON: They held that under the Act in 1935 -- there were 
some cases before that, Your Honor, Blackburn and others, that held 
they were not admissible -- but there is a statute they passed about 1935 
which makes them sii aaa all records made in the usual and 
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customary course of business officially. I think Your Honor may be 
familiar with that statute. | : | 

THE COURT: Yes. Well, I was thinking along this line, it is in 

Tr 144 ~=evidence already. 

MR. GOLDBERG: The death certificate? 

THE COURT: Yes, didn't you introduce it? 

MR. GOLDBERG: Oh, yes. Our point is that it should be used 
only for proof of death, which of course we don't contest, but not the 


cause of death. 
MR. DAWSON: If it is admitted, it is for all purposes, Your ~ 


Honor. 

THE COURT: It wasn't admitted for a limited purpose. 

MR. GOLDBERG: We hadn't introduced it, Your Honor, prior 
to this point just now. Was it in the record? 

MR. CHARUHAS: No, it hasn't been introduced by Mr. Dawson, 
even. We had a terminal examination, Judge, which is the exhibit num- 
ber. 

MR. DAWSON: They put it in their motion for summary judg- 
ment. 

MR. CHARUHAS: Which is that exhibit? 

THE COURT: No, Iam talking about the paper that Mr. Dawson 
has. 

MR. GOLDBERG: I don't believe that has gone into evidence 
up to this point. 

THE COURT: Then you can't use it. 

MR. DAWSON: Well, it is the official document, Your Honor, 
under the statute. 

THE COURT: You can't use it if it hasn't been introduced. 

Tr 145 MR. DAWSON: Can I offer it at this time or I will offer it later 
on, then. 

THE COURT: Later on, you can. 

MR. CHARUHAS: We reserve our objection. 
THE COURT: Of course. 
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4 (End of bench conference. ) 
BY MR. DAWSON: ; 
Q. Doctor, bronchial asthma of a severe type is a very disabling 
disability, is it? A. Bronchial asthma is? 
Q. Of a severe type such as this, as Mr. Herbert had, is a very 
disabling disability? A. Bronchial asthma may be seriously disabling. 
Q. This man had bronchial asthma in 1937, they took him into 
the service and gave him all the training that he had, then he came out 
with a severe case of asthma. Have you looked at the records in that 
respect? A. No, I have not. 
Q. As a matter of fact, bronchial asthma of thé same type that 
this man had may be even a permanent and total disability, may it not? 
A. Bronchial asthma can be rated as a permanent, total disability. 
Q. During the year that you were in the regular practice of 
medicine, Doctor, did you have any patients that had cirrhosis of the 
Tr 146 liver? <A. Plenty of them. 
Q. And those people, were they working every day, some of 


H 
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them? A. Some of them, yes. | 

Q. And is it possible for a patient to have cirrhosis of the liver 
and not even know he has the disability, isn't that correct? A. During 
the early elements of the disease, yes, very definitely. 

Q. You knew that Mr. Herbert in this case was released from the 
hospital in fairly good condition, according to his health, and that he 

| didn't make this application for a reinstatement of insurance until seven- 

teen days after he had been released from the hospital, did you know 
that? <A. No. 

MR. GOLDBERG: Dr. Mueller is an expert witness here. He 
is testifying only to hypothetical facts and Mr. Dawson persists in having 
him testify to the actual facts of this case, which Dr. Mueller has stated 
he has no knowledge of. : 

THE COURT: Yes, sustained. : 

BY MR. DAWSON: 


a. You would have to have a a fluoroscopic examination of a. man 
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suffering from cirrhosis of the liver in order to determine whether he 
had that disability, wouldn't you? A. No, sir. You said a fluoro- 
Tr 147 ~=scopic? 

Q. Yes. A. No, sir. 

Q. Isn't the fluoroscope used in that type of examination? 
A. No, sir. 

Q. Is the X-ray used in that type of examination? A. No, sir. 

Q. How do you determine, then, by palpation? A. Palpation, 
laboratory examination, liver puncture, and the like. 

_ Q, In other words, you couldn't tell by looking at a man that he 

was suffering from that type of disability, could you? A. Depends 
on what stage he is. 

Q. You would have to have an examination of the urine and other 
tests? A. You have other examinations to corroborate your statement 





or your opinion, but -- 

Q. Doctor, assuming that this man did not consume five to ten 
ounces to a quart of liquor a day for a period of six months prior to the 
time he went into the hospital in 1948, and that he did have a diagnosis 





of cirrhosis of the liver at that time, if that is true, in fact was a cor- “ 
rect diagnosis of his case, isn't it possible or probable that that condi- a 
tion may have existed as far back as a year prior to that time and he did =n 
Tr 148 not know anything about it?: A. Yes, in a sub-clinical state; ° 
yes, sir. 7 

* * * 5 * * 

REDIRECT EXAMINATION 
BY MR. GOLDBERG: 
* * * * * * 


Q. As one who suffered from bronchial asthma since birth, I 
am a little shaky after all the grave pronouncements as to the disabling 
effects, so I must ask a few more questions about that. Am I correct, 
Doctor, in my understanding of your previous testimony relating to 
bronchial asthma, in that you say that the choking or wheezing sensa- 
tion that comes about in bronchial asthma is caused by a congestion . . 





one 
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of the bronchial tubes? A. Spasm. : 


Q. The spasm of the bronchial tubes. Is this spasm caused by 
some sort of infection? A. They do not know specifically the cause 





om of bronchial asthma, it may be infectious in nature, it may be due to 
>» | gases, it may be due to pollen, it may be due to any number of condi- 
i> Tr 149 _—sitions. It may be due to an emotional situation. | 
Q. That has always been my theory. Doctor, what does "toxic" 
mean ? i 
a me * By * % 


A. Poisonous. Or any element which is toxic means that it reflects 





a adversely on the system as far as the system is concerned. 

-_ Q. Doctor, is there any theory in medicine, relating to the 

cause of bronchial asthma, that believes that bronchial asthma is 

caused by poisons? Is that considered to be one of the causes of 

bronchial asthma, poisonous substances? A. Well, gases, certain 

gases can produce toxic effects. Pollens, itisa toxic effect of pollens. 
Q. Is mucus a toxic substance? A. No, mucus is not, mucus 

! is secretion from the membrances of whatever organ is comes from. 

> Q. And, Doctor, is one of the causes or one of the major causes 

of the choking sensation or the wheezing sensation that occurs in bronchial 

asthma, is that caused by mucus, the cumulation of mucus in the respira- 

tory tract? A. The combination of mucus; the main condition, how- 

ever, is a spasm of the bronchioles, the bronchial tree, in other words. 


» Tr 150 Q. Mucus is not a toxic substance? A. No, mucus is a secre- 
. tion from the nucus membrane. : 

‘o Q. Doctor, to refer again briefly to cirrhosis of the liver, is 
aa cirrhosis of the liver a serious disease whether or not the person suf- 


fering from it drinks alcohol? A. Cirrhosis of the liver, yes, itis 
a serious disease. 


‘4 | Q. It is serious whether or not the patient drinks? A. Regard- s 
> less of what itis, it is a serious disease. : 
* * ® % x 


Q. Doctor, if a man came to you suffering from cirrhosis of the 
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liver, would you recommend that he have two or three highballs a day? 
A. I would recommend no highballs. 

Q. Would it be your opinion that if the man who had cirrhosis 
of the liver did drink two or three highballs a day, this would be detri- 
mental? A. It would. 

Tr 151 Q. Doctor, if I may refer to the report of physical examination, 
the Veterans Administration report of physical examination fram which 
Mr. Dawson referred in stating some of his hypothetical questions, Mr. 
Dawson referred to a category entitled "Evidence of effects of past or 
present vicious habits (alcohol, narcotics, veneral infections)" and in 
this section it is typed in, as Mr. Dawson read to you: "3 cups coffee. 
No alcoholic beverages. 14 cigarettes daily." 

Doctor, how is the information gathered? How did this informa- 
tion get down here? A. By what the patient told him. 

Q. Isee. The Veterans Administration medical personnel does 
not assign investigators to a veteran to observe his habits as to drink- 
ing or cigarette consumption? A. I have no knowledge that they do. 

a * e * * x 

RECROSS EXAMINATION 
BY MR. DAWSON: 

Q. They do have a staff of investigators to go out and investigate 
these people from time to time, though, don't they? You have an investi- 
gation division of the Veterans Administration that does go out and inves- 
tigate claimants, from time to time? A. Claims, yes, sir. 

Tr152 * * * * * 

EDGAR J. MASON 
called as a witness by the defendant, * * * 
DIRECT EXAMINATION 


BY MR. GOLDBERG: 
* - * * x * 


Q. Where are you employed? A. Veterans Administration. 
Q. How long have you been employed by the Veterans Administra- 
tion? A. Since, I think it was the first couple months of 1947, I went 
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with them in the spring of 1947. | 
Tr 153 Q. What is the title of your present position in the Veterans 

Administration? A. Technical Adviser, Department of Insurance. 

Q. And would you tell the jury what this entails, what your duties 
are as technical adviser in the Department of Insurance? A. Well, I 
am attached to the underwriting service and it is part of my job to es- 
tablish procedures, regulations and other matters necessary to carry 
out the functions of the Department of Insurance, and we also have the 
duties of directing the activities in our various branch offices. 

Q. In your capacity as technical adviser in the Department of 
Insurance, are you familiar with the processes of that Department? 


A. Iam. | 
Q. With the procedures and processes. How long have you held 
this present position? A. I believe it was since 1950, I have been the 


technical adviser. 

Q. About seven years? A. About that. 

Q. Mr. Mason, I have here Defendant's Exhibit 5-A. Would you 
please identify this for the jury? A. Well, itis an application for re- 
instatement for National Service Life Insurance. | 

Tr 154 QQ. Would you read the name of the insured on that application? 
A. George N. Herbert. | 

Q. George N. Herbert, I can state to you, is the deceased in- 
sured involved in this litigation. Were you in any way acquainted with 
him personally? A. No. ! 

Q. Did you have any part in the review of this chee for 
reinstatement? A. No. ! 

Q. Mr. Mason, may I take this away from you for one moment 
and read to you and the jury three questions and answers that appear on 
this application which, of course, I assume you are familiar with, be- 

ginning: "Comparative Health Statement." It reads and I quote: 
"I hereby apply for reinstatement of my National Service 

Life Insurance in the amount stated above. As a condition to the 

reinstatement of this insurance, I certify that the answers to the 
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following questions are complete and true to the best of my knowl- a. 
edge and belief." 
The first question under that, Mr. Mason, is No. 8 and reads: 
"Are you now in as good health as you were on the due date 
of the first premium in default?” 
The answer given by the insured in this application is: "Yes." 
Question 9 reads as follows: 
Tr 155 "Have you been ill, or suffered or contracted any disease, 
injury, or infirmity, or been prevented by reason thereof from 
attending your usual occupation, or consulted a physician, surgeon, 
or other practitioner for medical advice or treatment at home, 
hospital, or elsewhere, in regard to your health, since lapse of 
this insurance?" 
The answer given to this was: "No." 

And question 10 states: 

| "Have you ever applied for disability compensation, retire- 

ment pay, pension or waiver of insurance premiums?" 
The answer given was: "Yes."' And beneath that the C-No. was listed: 
"5 241 066." 

THE COURT: Mr. Goldberg, for the record, indicate the number 
of the exhibit that you are reading from. 

MR. GOLDBERG: Defendant's Exhibit 5-A. 

* * * * * %* 

BY MR, GOLDBERG: 

Q. Mr. Mason, considering these answers to questions 8, 9 and 
10, which you may refer to and which I have just read to you, will you 
describe to the jury the procedure that existed at the time this applica- 
tion was made, April 26, 1948, for processing such an application? 
A. This application would be received in a VA office, it would come 
into Collections, the money would be deposited and so stamped with a 

Tr 156 unit number showing we received the money, and the application 

would go to a premium account clerk, what we call a "tub clerk, " who 
would have the premium record card for this account. The premium 
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account clerk would get the application, he has a notation that he would 
check to see if he had sufficient money to effect reinstatement, he 
would then check the answers and if the answers are "Yes, No," he 
would stamp the application "Reinstated," mark his card "Reinstated, " 
_and send the application to file to be placed in the insurance folder. 

Q. Mr. Mason, I believe you said if the answers to questions 
8 and 9 were "Yes" and "No," this process that you have mentioned 
would come about. Does the fact that he has stated his C-No. in ques- 
tion 10 make any difference in the treatment of the application? 

A. No. 

MR. DAWSON: He is asking for opinion and conclusion of the 
witness on that, in that respect, and this man didn't come into the 
Veterans Bureau until 1947 and I don't think he is qualified to answer 
the question. 

MR. GOLDBERG: I, of course, am not asking Mr. Mason to testify 
what happened to this specific application, because he has no knowledge 
of it. I believe he is competent to testify as to procedures of the Veter- 
ans Administration as expertise. 

THE COURT: Objection overruled. 

Tr 157 See that you get the answer as to what the pradtice was in April 
1948, | 
_MR. GOLDBERG: That is correct. ! 
BY MR. GOLDBERG: 

Q. Then, Mr. Mason, to get back where we were, am I correct 
that you testified that when the insured answers question 8 "Yes," 
that he had been in as good health as he -- 

THE COURT: You haven't yet identified the time. You must show 
that he was familiar with the practice at that time. _ 

BY MR. GOLDBERG: 

Q. Mr. Mason, are you familiar with the practice in this re- 
spect that took place in April of 1948? A. Yes. 

Q. Well, keeping that date in mind, that this application took 
place April 26, 1948, I believe you have just stated that if the answers te: 
a | ? | 
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to questions 8 and 9 were "Yes" and "No," then the application would 
be reinstated irrespective of the answer to question 10? A. Yes. 

Q. Mr. Mason, what was the basis for sucha procedure? A. 
Our procedures at that time in 1948, 1947 up to about 1950, were con- 
tained in what the VA calls "technical bulletins. "" They were bulletins 
that were put out for and on behalf of the Administrator. They usually 


went out over the signature of the Deputy Administrator and they set 
forth the policies that the various departments or offices would follow. 

Tr 158 And in this particular case, this was covered by technical bulletin 
9-35 at that time. 

Q. Isee. Mr. Mason, what would have happened if the insured 
had answered either question 8 "No," that is, that he was not in as good 
health as he was at the date of lapse -- Do you wish to make an objec- 
tion? 

MR. DAWSON: Make your question. 

THE COURT: Finish your question. 

BY MR. GOLDBERG: 

Q. If the insured had answered question 8 "No," that he was not 
in as good health then as he was at the date of lapse -- 

MR. DAWSON: I object to that question on the ground that this 
witness is not qualified to make the answer. He has already testified 
he has nothing to do with the reinstatement of insurance, that he never 
handled them, that he is only an adviser in the Veterans Administra- 
tion, and that he is not qualified to answer the questions propounded to 
him. 

THE COURT: Objection overruled. 

MR. GOLBERG: I hadn't finished that question, perhaps I had 
better start from the beginning. 

BY MR. GOLDBERG: 

Q. If the insured, Mr. Mason, had answered "No" to question 

8, that he was not in as good health, or if he had answered "Yes" to 
Tr 159 question 9, stating that he had been treated or had had hospitali- 
zation, what then would have been the procedure for processing his 
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application? A. The procedure would have been that the premium ac- 
count clerk would have forwarded the application to the medical section 
of the underwriting division for them to act on it. 

Q. Mr. Mason, can you tell us what would have happened at that 
point? Are you familiar with the procedures that would have occurred 
at that point? A. I helped write them. 

Q. Explain that to the jury, please. A. Well, from a practical 
matter, what would have happened if he had answered "Yes, "' Iam not 
in as good health, and he had answered 9 "No," I have never seen a 
doctor, it would have been obvious on the face of such an application 
that the man was confused in answering question 8 or question 9, be- 
cause they would be contradictory. So the normal thing, they would 
have written the man a letter and said, 'In your application, you an- 
swered this way, please explain your answers." 

Now, if he answered 8, "Yes," Iam in as good health, or if 
he answered "No," and he answered "No, Yes," I have seen a doctor 
or been hospitalized, and we have a space here that asks for the address 
and what diseases, and that was left blank as it is in this case, we 
would have written to the man first off -- let me put it this way: 

Tr 160 __—sif this was blank, we would normally write to the man and ask 
him to explain his answer because the question calls for an explana- 
tion. Now, if the man had put something there, he was treated, Yes, I 
have seen a doctor, I was out sick two days witha cold, or I went to 
a dentist and had a tooth pulled, something that would be considered by 
the doctor to be inconsequential, in their discretion they could go ahead 
and accept the application. 

Now, if he had said there that he had a serious ailment or some- 
thing, we would prohably do two things, we would write to the man and 
get permission to go to his doctors for the diagnosis or find out what 
hospital he was in, and if the man had given a C-No. A we would have 
called in then and asked claims service for his record on that. In 
other words, what we would actually do is develop the case to deter- 


mine whether or not the man met the requirements; it depends on 
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how the thing developed. ; 

Q@. Isee. Now, Mr. Mason, if a man answered question 9 "No''-- ie 
or rather, Iam sorry, if he answered "Yes," that he had been ill, that o 
he had visited a doctor or a hospital and then beneath that, as you ex- axe 
plained, he has a space for filling in what the trouble was and who the = 


doctor was, if in that he listed a disease which he had incurred which 
was such a disease which, according to medical standards, tended to 
shorten his life, what would have happened to his application? A. Well, 





Tr 161 it would depend on the disease and depend on the circumstances —_ 
involved. “ 

Q. Mr. Mason, you have the application for reinstatement before a 

you. I believe you testified previously that where the insured answered - 


the questions as he did in this case, "Yes" to question 8 and "No" to 
question 9, the application -- 

MR. DAWSON: I object to the form of the question, I believe you 
testified so-and-so. Let him ask the question. He is leading the wit- 
ness continually, I object to it. 

THE COURT: Perhaps you can rephrase it. 

MR. GOLDBERG: I will attempt to rephrase it, Your Honor. 

BY MR. GOLDBERG: 

Q. The application, Mr. Mason, states in answer to question 8, 
"Yes." It states in answer to question 9, "No." Keeping these facts 
in mind, Mr. Mason, would the C file be called? A. No. 

Q. Let me ask you this further question in reference to the C 
file, Mr. Mason. In any kind of a case, really, when aC file is 
called with reference to an application for reinstatement, can you tell 
me whether or not this is indicated in any way upon the application it- 
self? A. It would be a notation -- well, on an application like this at 
the time in 1948 when this was made, the only time a C file in this case 
would be called was when it was being considered by the doctors and 

Tr 162 _ then the application would either be accepted or rejected by a 
“medical acceptance or rejection sheet. In those days, in 1948, the 
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acceptance sheet, as I remember it, was green and the rejection 
sheet was red, it was a sheet approximately the size of this and it 
_ would have the data on top and a space for remarks of the individual 
medical adviser and it had a block, "Was C file consulted” and that 
would be checked "Yes" or "No." | 

Q. Where did that sheet go? A. It would go in the insurance 
folder with the application. | 

Q. Would it be attached in any way to the application? A. It 
wouldn't be attached toit, it would be filed together. 

Q. Mr. Mason, observing that, would you observe it very care- 
fully, this application here. Can you tell the jury if there is any indi- 
cation that in fact the C file was called with reference to that appli- 
cation? A. No, the application has a stamp on it showing -- if you 
want me to read it, it has a stamp on it. : 

Q. With the Court's permission, may Mr. Mason read the 
stamp? A. "Reinstated National Service Life Accounts, Premium 
Accounting Division," and it is dated and that means that it says, 
that the application was handled in the Premium Accounting Division 

Tr 163 by the premium account clerk and he would not call a C-file, he'd 
have no -- | 

Q. Thank you. Mr. Mason, can you describe for the jury the 
procedure relevant again to this period of time, 1948, can you des- 
cribe the procedure which took place when a policy was in fact rein- 
stated upon the application of the insured, and then at some future time 
it was determined that the insured had made statements in the appli- 
cation that were not true? How did this come about, : how was it deter- 
mined? A. Well, it comes about in many ways. I can't tell you 
exactly how this one came about, but normally we reinstate insurance 
and it goes on. Then some knowledge comes to the Department of 
Insurance that raises a question as to the status of the insurance or the 
accuracy of our action. I guess the largest percentage of cases are 
developed because what happens, a man comes in and he has lapsed 
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his insurance and then he comes in and he reinstates. We reinstate 
him, then a short time later, it may be a couple years later, he comes 
in and makes a claim for waiver of premiums and usually in his claim 
for waiver of premiums, he alleges -- of course, in that he has to make 
a basis of why he is totally disabled and why he is entitled to those 
benefits -- he usually alleges his health was poor at the time he rein- 
stated or he tries to go back before that time. It is just human nature, 
trying to build up his own case. And then we find on one hand that we 
have got two pieces of paper, one one date saying on this date there is 
Tr 164 nothing wrong with me, and a short time later we get a second 
piece of paper from the man telling us how bad off he was during this 
time, so then we get together and find out. That is the normal. 

Other cases come up where in the case of death, where an indi- 
vidual dies and we get a death certificate and it shows he died of 
disease, and when we are getting ready to process the claim, we look 
and we have no record of that and it was a reinstatement or other ques- 


tions concerning his health that we had asked that were answered nega- 
tively. Then we start developing the facts. 


Q. When this comes about, when it has been determined in any 
way, it really doesn't matter which way, but when it has been deter- 
mined at some future date that the statements made in the application 
are not true and that, therefore, it is the view of the VA that the 
application for reinstatement should not have been allowed, what are the 
normal procedures at that point? Again, with reference to 1948. 

A. Well, and still is, whoever, if they come up on a death claim and 
there, there used to be the old death claim division, they would for- 
ward the case, their records, to the Department of Insurance, the 
medical section of the underwriting division, and ask a question. The 
question they usually ask is: Based on the evidence you have, if you 
had known this information at the time the application was reinstated, 
would you have accepted the application? 
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Tr165 Q. Isee. Well, my last question to you, Mr. ‘Mason, is, in the 
treatment of these applications for reinstatement, is the VA, is the 
Veterans Administration Insurance Section or Division, are they guided 





by the discretion of whoever happens to be chief of it, or are they guided 
by some specific rules? A. Well, the VA is like all other govern- 
ment agencies, it is a big thing, the Administrator, of course, lays 
down the rules and approves the regulations. We have the Department 
of Insurance which is headed by, we now call him the Chief Insurance 
Director, years ago, at this time, it was Assistant Administrator for 
Insurance, and of course he has broad latitude to operate his depart- 
ment. And then he actually, myself and my boss and all, we get our 
directions from the Chief Insurance Director. Now, as far as under- 
writing is concerned, if we want to make a change, we Submit it to 
him and we say we recommend this change be made and if it is approved-- 
if it is a procedural change, of course, he approves it. Now, on regula- 
tions that are published, of course, they are approved by the Admini- 
strator. ! 
Q. Mr. Mason, under the rules extant in 1948 when this appli- 
cation was made, did the rules of the Veterans Administration, the 
rules or regulations, whatever they are called, did those rules require 
that such an application as this be accpeted? A. They req uired that it 
was, under the procedure that would have been automatically accepted. 
Tr 166 * * * * * * * * 
CROSS-EXAMINATION | 
BY MR. DAWSON: | 
Q. Has it ever been your duty to pass upon applications for 
reinstatement of insurance, National Service Life or otherwise? A. I 
have had cases referred to me, whether or not they were acceptable, 
yes. 


Q. Isee. And as a matter of fact, Mr. Herbert being a veteran 
whose disability was aggravated by the military service, had a perfect 


right to reinstate his insurance up to January 1, 1950, unless he was 
totally and permanently disabled or totally disabled up to that time ? 


a 





> 
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MR. GOLDBERG: Your Honor, I must object to this question as 
being entirely improper. It raises an issue not in this case at all and 
I am afraid Mr. Dawson has in mind a legal rule which is totally in- 
applicable to this case. If you wish, I will approach the bench. 

(At the bench:) 

THE COURT: You mean regardless of how he answers the 
question ? 

MR. DAWSON: I want him to say that this man had a right to 
reinstate his insurance any time up to January 1, 1950, is what I say. 

Tr i167 MR. GOLDBERG: Mr. Dawson is stating a rule of law that is 
completely incorrect. 

MR. DAWSON: It is correct and I will cite you the statute. 

MR. GOLDBERG: 38 U.S.C. 802 (c) (2) is the provision. 802 
(c)(2) states that a veteran may have his insurance reinstated if he is 
suffering from a disability less that total -- or if I may restate that: 
The Veterans Administration shall not refuse to reinstate where the 
veteran is suffering from disability less than total in degree which was 
incurred in or aggravated by active service between 1940 and 1945. 

Is that correct? 

MR. DAWSON: That is what I am relying on. 

MR. GOLDBERG: Here we have the situation where the precise 
ground for claiming fraud is that the insured incurred a disease en- 
tirely different and unrelated to the service-connected disease of 
asthma. This application would have been rejected because of cirrhosis 
of the liver. | 

MR. DAWSON: It wouldn't have been rejected at all, that is 
ridiculous. 

MR. GOLDBERG: That is Mr. Dawson's opinion. The insured 
had cirrhosis of the liver, there is no evidence it was incurred in ser- 
vice. The rejection of his application would have been because of 
cirrhosis of the liver, not service-connected disability. It is certainly 
true, on the basis of bronchial asthma alone, he would have been entitled 
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to reinstatement, but it is our contention and it is clear under the 
Tr 168 statute, that if an intervening disease occurs that is not related 
to service connection, then there is nothing to prevent the rejection of 
the application; in fact, that is the normal —— In any event, 
the issue is not in the case. | 
MR. DAWSON: I think the jury is entitled to know that, Your 
Honor. | 
THE COURT: The objection will be iatial 
(End of bench conference. ) : 

BY MR. DAWSON: : 

Q. Mr. Mason, a man suffering from a service-connected dis- 
ability, could he reinstate his insurance? A, Provided the service- 
connected disability didn't bar him from meeting the health require- 
ments. 

Q. Did he have to be in good health in order t reinstate his 

i insurance? A. At the time, you are talking about this time that we are 
talking about now, sir, in 1948? | 

Q. Yes. A. In 1948, up to July 31, 1948; prior to that, if a man 
was in the same state of health on the date of application as he was on 
the date of lapse, he was entitled to reinstate his insurance. 

Q. Well, assume that a man was suffering from bronchial 
asthma which was a progressive disability, which was service- 

Tr 169 connected and he reinstated his insurance and then it lapsed, and 
then in 1948 he again reinstated his insurance; that man wouldn't have 
to be in as good health as he was, because his disability was service- 

. connected, wasn't it? | | 
| MR. GOLDBERG: I object to that question. | 
MR. DAWSON: What for? : 





pe MR. GOLDBERG: I object to that question, Your Honor, unless 
¥ Mr. Dawson makes it perfectly clear in his question that no super- 
eo 4 vening or intervening disease had occurred, otherwise I believe it would 


be misleading and prejudicial to the jury. | 
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THE COURT: Well, I think the witness can give the correct 
_ answer to that. 

You may answer. 

THE WITNESS: When you refer to service-connected, you mean 
he is drawing compensation for it? 

BY MR. DAWSON: 

Q. Yes, that is right. A. If it had progressed so he was not in 
as good health on the date of application as he was on the date of lapse, 
the mere fact he had a service-connected disability would not entitle 
him to reinstate. 

Q. He could have reinstated any time up to January 1, 1950, 
couldn't he? A. No, sir. 

Q. Are you familiar with what the law says on that? A. Yes, sir. 

Tr170 QQ. And this was part of the insurance contract, the law and 

statutes are part of the insurance contract? A. (Nodding head. ) 

| Q. In any case in which an application for life or disability 
insurance, or for reinstatement of such insurance, is made prior to. 
January 1, 1950, the Administrator shall not deny, for the purpose of 
this section or other sections -- 803, 805 and 806 and 23 of this title -- 
that the applicant is in good health, because of any disability or dis- 
abilities less than total in degree, resulting from or aggravated by 
service. So this man, when he let his policy lapse, could have been 60 
per cent disabled from a service-connected or aggravated service- 
connected disability and when he reinstated, he could have been 80 per 
cent, couldn't he? A. No, sir, because -- 

| Q. In other words, you don't follow the statute, is that right? 
A. I follow the Administrator of the Veterans Administration in so far 
as that section of the law is concerned, it is not synonomous with ser- 
vice connection for compensation purposes. That was interpreted by 
the Administrator to mean that a finding had to be made by the Depart- 
ment of Insurance that the disability was a direct result of his service. . 

Q. It says directly from or aggravated. A. And service 


Tr 171 connection for compensation, you have a presumption of fitness 
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for duty when a man is taken into the service, so as far as the Depart- 
ment of VA was concerned, the fact a man had a service- connected dis- 
ability for compensation did not entitle him per se to reinstate his in- 
surance. 3 

Q. Is that the way you have been operating over there? A. Yes, 
sir. 

Q. Now, Mr. Mason, I believe you said that i no time had you 
ever paid any attention to the fact that a man had put his claim number 
on his application for reinstatement? A. If I did, what I intended to 
Say was when the application was received by a premium account clerk 
that if he answered Yes, I am in as good health, and No, I have not 
seen a doctor, that the question as to the C-No., if he just said Yes, I 
have applied for compensation and gave the C-No., that, you might 
Say, was ignored, that was not taken into consideration. 

Q. Have you examined the compensation and the insurance folder 
in this case? A. I remember going through it; now, how much in de- 
tail I went through it, I don't know. : 

Q. Every medical report on which the government claims that 
there is fraud, was contained in your own files and you knew all about 
it, didn't you? 

MR. GOLDBERG: I object and wish to approach the bench. 


Tr 172 THE COURT: Objection sustained. 


BY MR. DAWSON: : 

Q. At one time it was required that if an applicant for rein- 
statement put a C-No. which was a correct C-No., which is a claim 
number, on his application for reinstatement, it was required by the 
Insurance Division that his compensation folder be calle isn't that 
true? : 

MR. GOLDBERG: I object to that question, Your Honor. 

THE COURT: Objection overruled. You may answer. 


THE WITNESS: I can only say that from the early part of 1947, 
that is not true. 
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BY MR. DAWSON: 

Q. I think your memory is a little bit off, Mr. Mason. Isn't ita 
fact that that practice wasn't stopped until October 26, 1948, which was 
about eight, let's see, March to October, it would be about seven 
months after this application for insurance was approved? A. No, sir. 

Q. Are you familiar with the opinion of your office, and you 
must have been there, in 1948, in which the Solicitor of the Veterans 
Administration under date of March 24, 1948, at or about the time this 
insurance was there, and which is an identical case with this one, in 
which this language was used in your memorandum: That the VA is 
presumed to have knowledge of the insurance records of the applicant 
and where it seeks information as to whether the applicant applied for 

Tri73 disability compensation and received an affirmative answer and 
furnished a correct claim number, as a matter of law the VA is presumed 
to have knowledge of the contents of the disability of the claim filed, as 
to the state of the health of the applicant. Did you get a memorandum 
like that? 

MR. GOLDBERG: I object. May I state my objection? 

Mr. Dawson is attempting to ask a question with reference to the 
point that is established by law in this case. He is attempting to reli- 
tigate an issue that has been determined. 

MR. DAWSON: The purpose of this, Your Honor, goes to the in- 
tent of the insured in this case. They have not only got to show that he 
made false answers, they have to show that he practically was a crimi- 
nal here because he made false statements to the government when he 
Signed this application for reinstatement. The purpose of this is that 
it goes to the question of his intent. At the time they were operating 
at this time, they were operating that when they had a claim number 
on the application there, it was their duty to call the file. 

MR. GOLDBERG: This has been decided by the Court of Appeals 
and it is highly prejudicial for Mr. Dawson to make these statements. 

THE COURT: The objection is sustained. 
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Tr 174 Q. Iwill say further, are you familiar with the letter that Mr. 
O. W. Clark, for the first time on October 26, 1948, sent out and said 
that that practice would be discontinued ? 
MR. GOLDBERG: I renew my objection on the same ground. 
THE COURT: Sustained. 
BY MR. DAWSON: | 
Q. Let me ask you this, Mr. Mason, assume that Mr. Herbert, 
who had permitted his insurance to lapse as of September 1, 1947, 
reinstated it and during that period of time he had incurred another 
disability which was not service-connected; when he made his appli- 
cation for insurance here, for the reinstatement on April 26, 1948, 
that disability which was not service-connected but incurred during the 
time when he paid premiums, now, if that is all he had and he was in 
good health other than that, you have a right to reinstate his insurance, 
wouldn't you? A. You lost me some place in there, Mr. Dawson. You 
say he picked up a disability between the date of lapse and the date of 
reinstatement? ) 


Q. Yes. Under vour regulations -- let me give you a hypothe- 
| 


tical case. Suppose I am a World War II veteran and I pay premiums 
on my National Service Life Insurance, we will say to 1947. I have got 
a service-connected disability, but in 1946 I incur another disability, 
but within the period allowed by you, I let it lapse, we will say in 
August 1947, andI reinstate it on April 26, 1948. Now, this good 

Tri75 health statement that he made is the state of health of the date of 
lapse, isn't it? A. It is the comparison of his health between the date 
of lapse and the date of reinstatement. : 

Q. He doesn't have to be in good health if the disability was in- 
curred during the time he paid premiums, does he? A. The thing is, 
Mr. Dawson, the disability can't progress. 

Q. That is right. A. He has to be in the same state of health, 
same or better. ! 

Q. If he is in as good health as he was on the lat of lapse, as 
he was when he reinstated -- I mean the day he reinstated as he was the 
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date of lapse, regardless of whether it is service-connected -- A, That 
is right, if his health had not deteriorated. 
Q. He would be entitled? A. Yes. 
Q. Since 1948, you haven't put that question on your application 
for reinstatement, have you? A. What question? 
Q. Whether you have applied for compensation and give your 
C-No.? A. It is not on the application at the present time. When we 
Tr 176 took it off, I think it was 1949 or 1950. 
Q. Wasn't it taken off about October 1948? A. I don't know 
when it was taken off. 
Q. What was the purpose of putting that question on in the first 
place, if you didn't use it? A. We used it for -- 
MR. GOLDBERG: I repeat my objection to this on the same ground 
as before. 
MR. DAWSON: We have a right to know why they put it on and 
why they took it off. 
THE COURT: Objection sustained. 
MR. DAWSON: Very well. I have no further questions. 
REDIRECT EXAMINATION 
BY MR. GOLDBERG: 
Q. Mr. Mason, Mr. Dawson referred you to a section in the 
U nited States Code which, he stated correctly, becomes a part of the 
insurance contract. If I can find it, I would like to refer to it. 
MR. DAWSON: It is marked there. 
BY MR. GOLDBERG: 
Q. The section which Mr. Dawson read to you, and if I may, I 
would like to repeat it and briag it freshly into your mind again. I 
believe he read this phrase: In any case in which application for life 


or disability insurance, or for reinstatement of such insurance, is 


made prior to January 1, 1950, the Administrator shall not deny for 
Tr 177 


purposes of this section or other sections that the applicant is in 
good health, because of any disability. or disabilities less than total in 
degree, resulting from or. RESTORES, by such ackive service. 


3 
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Keeping that in mind, Mr. Dawson, where the insured -- 

* * * * * * 

Q. Keeping that provision in mind, which of course is part of the 
insurance contract, where the insured incurs a disease other than that 
disease incurred during service, is he then entitled to reinstatement? 
A. If his health hasn't deteriorated. 

Q. If it is a disease, Mr. Mason, which causes his health to 
deteriorate -- A. If the disease is a progressive one, then he would not. 

Q. Let me be more Specific. If you assume with me a situation 
where a veteran was discharged from the service because of bronchial 
asthma which he incurred in the service or was aggravated, rather, by 
his military service, and then subsequent to lapse of his insurance, he 
developed a condition of cirrhosis of the liver, which was serious 

Tr 178 enough to require hospitalization for a lengthy period, would he 


be entitled to reinstatement under this provision I have read to you? 


A. Generally speaking, no. ! | 

Q. Can you tell me this, is the reason that he would not be en- 
titled to reinstatement that the supervening or intervening disability 
was one that did not exist at the time he was in the service ? A. Well, 
no, the real reason is that he has picked up a disease -- I am not going 
to get into an argument on medical -- that basically is a serious disease 
and is progressive, so his health would go down. : ; 

Q. Isee. Mr. Mason, the provision which both Mr. Dawson and 
I have read to you, does that relate only to diseases incurred or aggra- 
vated by military service? A. That only relates to diseases, and I 
am speaking now from the Department of Insurance viewpoint, as far 
as we are concerned that only speaks of diseases that the Department of 
Insurance and the Administrator find were a direct result of the per- 
formance of duty in service or aggravated by such. | 

Q. And then it is your meaning, the Department of Insurance 
interpretation of that provision which has been read to you, your inter- 
pretation is that it does not refer to diseases that occur after service? 
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A. . It would have no effect on that whatsoever. 
Tr 179 * * * a * 
REC ROSS-EXAMINATION 
BY MR. DAWSON: 

Q. If this insured incurred a disability during the time he paid 
premiums and a few months later he let it lapse, and a few months 
later he reinstates, you figure the condition of his health at the date of 
lapse in spite of the fact he may have incurred the disability? A. We 
compare the two dates. 


* * * * * 


REDIRECT-EXAMINATION 

od * * * * 

Q. Mr. Mason, in the situation similar to that just described 
to you by Mr. Dawson where the insured has a service-connected dis- 
ability, then after his military service picks up another disease, let 
us assume it is cirrhosis of the liver, and subsequent to that he allows 
his policy to lapse. In his application for reinstatement he answers 
that he was in as good health at the time of lapse,or rather, at the 
time of application, as he was at the time of lapse, and he answers 
that he has not been ill, that he has not lost any time from work or 
visited a hospital or doctor, is he entitled to reinstate? A. Well, 
assuming that he picked up this disease, he would not be entitled to 

Tr 180 ~—s reinstate, no. 
REC ROSS-EXAMINATION 


* * * * * * 


Q. That would be assuming, Mr. Mason, he picked up the 


disease after lapse of the policy? A. No, sir, on a disease of that 
nature. 


Q. You are talking about a progressive disease? A. Yes. 

Q. In other words, a man, if I have a service-connected dis- 
ability for asthma and I lose a leg or an arm, that is not service- 
connected, I still could be reinstated, couldn'tI? A. If your health 


r, eS 


were the same. 7 
* . ~ 
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Tr 181 THOMAS E. CARTER 
called as a witness by the plaintiff. 
DIRECT EXAMINATION 
*x * * * * 
Tr 182 Q. State your fullname. A. Thomas E. Carter. 
Q. What is your occupation? A. I am one of two section chiefs 
in the Veterans Claims Division of the Veterans Benefits Office. 
Q. Are you here in response to a subpoena I served upon the 
Administrator of Veterans Affairs? A. I am. 
Q. For someone designated by him to appear here in this cas2. 
How long have you handled compensation matters? A. I began service 
as a claims examiner May 17, 1920, with the former Bureau of War 
Risk Insurance, which later became the Veterans Administration. 
Q. You have been there ever since? A. That is right. 
Q. And you evaluate and adjudicate claims for compensation, 
do you? A. That is the job. 
Q. Now, I called you in reference to the compensation folder of 
Mr. Herbert. May I have the application for reinstatement? 
(The document was handed to counsel by the deputy clerk. ) 
BY MR. DAWSON: 
Q. I hand you Defendant's Exhibit, I believe it is 5. I direct 
your attention to the question of C-No. on there. What is the signifi- 
Tr 183 cance of aC-No.? A. AC-No. is the number assigned to an 
application for compensation and not necessarily for insurance; it is the 
compensation benefit. | 
Q. Isee. Now, after a claim for compensation is filed with the 
Veterans Administration, is the claimant then examined by doctors and 
medical staff of the Bureau? A. The procedure is to authorize an 
examination by one of the VA physicians or group of physicians. 
Q. And are all those medical examinations or reports by the 
government doctors, are they all contained in the so-called C folder? 


A. Those for compensation or pension purposes go to the compensation 
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@. And are the medical reports contained in what is known as the 
original file of the compensation? A. There are several files, the 
original compensation file is the one that Adjudication Activity main- 
tains. They have insurance files, they have location of rehabilitation 
and education files, and hospital files at the hospitals. 

Q. You are not answering my question. When a man is examined 
at a regional office or a hospital or some place like that, you have a 
regular form of examination, do you not? A. Yes. 

@. Are those reports, when they are finished, are they placed in 

Tr 184 the C folder of the claimant? A. They are. 

MR. DAWSON: Will counsel stipulate that the claim number on 
Mr. Herbert, which appears on this application for reinstatement, is 
the identical claim number that was assigned to him in the Veterans 
Administration ? 

MR. GOLDBERG: Yes, we will stipulate. 

MR. DAWSON: You will so stipulate. 

It may be stipulated then, for the record, that the claim number 
> 241 066, appearing on Defendant's Exhibit No. 5, is the true and 
correct compensation number assigned to George N. Herbert in the 
files and records of the United States Veterans Administration. 

BY MR. DAWSON: 

Q. Now, after a man files a claim for compensation which has 
been adjudicated favorably to him, is it required that he have exami- 
nations, medical examinations, from time to time over a period? 

A. Periodic examinations are required unless the man has what we 
call a static or permanent condition, amputations would be one con- 


dition which would not require reexamination. 
Q. Where a man was suffering from bronchial asthma, he would 
require? A, He would require reexamination. 


Q. And that would be how often, tell me? A. The first 
Tr 185 examination after the initial one is two years, if he had a certain 
degree of disability, it could extend to five, if it is maybe ten per cent 
disability; the more severe the disability, the quicker we check up. 
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Q. The more frequent the examinations, is that correct? A. Yes. 

Q. If a man had bronchial asthma, severe, what would be the rule 

on that? How often would they examine him? A. As I recall, that would 
be about two and a half years. | 

Q. Now, I have here an examination which is marked May 6, 1940, 





relating to George N. Herbert. 
MR. GOLDBERG: It couldn't be 1940, would you check the date, 
please ? ! 

MR. DAWSON: Well, that is what it is marked here. 

MR. GOLDBERG: 1940? 

MR. DAWSON: 1949. Iam sorry, Your Honor, it is May 4, 1949. 

BY MR. DAWSON: | 

Q. Now, is that the usual official form used Ri examination of a 
man suffering from a type of disability such as Mr. Herbert had? 

MR. GOLDBERG: May I object to the use of any documents which 
relate to a date subsequent to the date of application toe reinstatement, 
on the ground of irrelevancy. : 

THE COURT: Yes, I think you should make your objection to this 

Tr 186 question and not a general objection. 

MR. GOLDBERG: Iam Sorry, I did mean to object to the speci- 
fic question because it related to a document -- | 

THE COURT: Yes. | 

MR. DAWSON: The purpose of this, Your Honor, is to show 
that in 1949 and up to 1951, there is no showing at all that this man had 
this disability; that is what I wanted. 

THE COURT: Objection sustained. 

MR. DAWSON: Will counsel for the government stipulate that 
this certificate of death -- I think you have already permitted that, it 





o is a duly authenticated copy. i ¢ 
ar MR. GOLDBERG: Yes. | 

| 

m * THE COURT: Has that been marked? 


MR. DAWSON: It hasn't been offered yet. I am offering it now 
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as Plaintiff's Exhibit No. 1. 
DEPUTY CLERK: Plaintiff's Exhibit No. 1 for identification. 


(Certificate of Death was marked 
Plaintiff's Exhibit No. 1 for iden- 
tification. ) 


MR. DAWSON: At this time, I offer in evidence the death certi- 
ficate of George Norman Herbert. 

MR. GOLDBERG: We have, of course, stipulated as to the 
authenticity of the certificate, but we do not stipulate to its admission 
for any purpose other than to prove the death of the insured. We ob- 
ject to its use for any other purpose. 

THE COURT: I Suppose that is an element in the case, however, 

Tr 187 an issue, his death, so it will be recieved. The force of it will 
be determined by the Court. 


(Plaintiff's Exhibit No. 1 was 
received in evidence. ) 


MR. DAWSON: I don't want to make a mistrial here, Your Honor, 
but I would like certain portions of this death certificate I would like to 
offer. Do you want us to approach the bench? 

(At the bench:) 

MR. DAWSON: All I want to do is read in the record here as to 
the probability of the cirrhosis of the liver, which says "months, " 
and that is in 1951. 

THE COURT: Well, if it is offered for that purpose, the objec- 
tion will be sustained. 

MR. DAWSON: In other words, we are not permitted to show how 
long he had this disability, according to their death certificate? 

THE COURT: Yes. 

(End of bench conference. ) 

BY MR. DAWSON: 

Q. Mr. Carter, during the 37 years you worked for the Veterans 
Administration, have C files been called in reference to reinstatement 
of insurance? A. Claims folders are. available for call by any part of 
the Veterans Administration that wishes to call them. It is up to the 
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Tr 188 other agencies whether they need them or not. In fact, our 
regulation on releasing of information to all government agencies, we 
can release for their official use documents from the file and we do to 
different sections of our own agency in the Same manner. 

MR. DAWSON: Very well. I have no further questions. 

CROSS-EXAMINATION 
BY MR. GOLDBERG: 

Q. Mr. Carter, are C files always called for purposes of rein- 
statement? A. No, they are not. 

Q. Mr. Carter, may I ask you this, when you refer to aC file, 
does that file always include matters relating to compensation alone? 
A. There are other related matters, information concerning related 
matters are in that file. 

Q. Might aC file also only contain a claim for retirement pay? 
A. Emergency officers retirement pay of World WarI veterans, they 
first had to have a service-connected disability of thirty per cent, that 
presupposed a prior adjudication of a compensation claim. Retired 
officers, emergency officers, World War I, service department fur- 
nished us a certification of their entitlement, we paid them their re- 
tirement pay and advised them they could, if they wished, file a claim 
for compensation to see if they were entitled to greater benefits. They 

Tr 189 may or may not have filed such claim. : 


Q. May the C file also contain matters relating to claim for a 


pension? A. Pension and compensation are more or less synonomous 
terms used for monetary benefits based upon service, either service 
or service plus service-connected disability. : 

Q. But there may be a pension granted for reasons other than 
disability, is that correct? A. Only in Spanish War veterans cases; 
pensions for World War I veterans and World War I veterans is for 
disability. | r 

Q. Might the C file contain matters relating to waiver of 
premiums, application for waiver of premiums, or any document related 


to waiver of premiums? A. Only indirectly, unless some request for 
: 8 | , 
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information by the insurance activity, they would not contain those. 

| Q. Does the C file contain all the medical reports relating to 
compensation, now, does it contain all the medical reports from the 
time of the first application right up to date? A. They do. 

Q. In other words, if a man were a veteran of the first World War 
or the Spanish-American War, it might cover a period of thirty or 
forty years, I mean medical reports? A. That is true. 

Q. Would you say it is true, Mr. Carter, in a great many cases, 

Tr 190 therefore, even the matter in the C file which relates specifically 
to compensation for disability, is it true that even that matter might be 


totally irrelevant with reference to a specific application for rein- 


statement? A. I would Say that the one passing upon the reinstatement 
would have to determine it is relative. 

Q. Your expertise is not in matters of reinstatement. What I 
was driving at, assuming a man were a veteran of the first World War 
and had a service-connected disability, related to a service in the first 
World War, and then many years later applied for insurance or applied 
for reinstatement of his insurance and answered questions such as are 
involved in this case, are you now in as good health as you were in 
1947, or have you been ill within the last year, questions of that sort, 

I submit to you, or I ask you, rather, would not relate at all to all the 
information in the C file relating to the veteran's medical condition back 
in 1919 to 1939 to 1940, all that medical information would be irrelevant 
in a particular case, but the file would contain all that information? 
A. The file would contain it. 
| Q. The file frequently may contain all sorts of information in- 
applicable and irrelevant to a particular application for reinstatement? 
A. The file contains evidence relating to marital conditions and divorces, 
all that sort of thing. 

Tr 191 > Q. It contains a great deal of information about a great many 
subjects? A. That is true. 

Q. Incidentally, Mr. Carter; 
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the insurance files? A. They are not. 

Q. There is a separate, physical file which you “entitle the C file 
and there is something entirely different called the —— file, is 
that correct? A. That is true. ! 

Q. Is it common that they not be kept in the same building ? 

A. That is true. We have the Veterans Benefits Office, the files are 
located adjacent to the workers in the same wing that work on the C 
files; the insurance center is four or five wings removed from our files. 

Q. Is it not also true, Mr. Carter, that frequently the C file will 
be in a different city than the insurance file? A. That is true. The 
District Office at Philadelphia has jurisdiction over a good many 
veterans whose C files we have here. : 

Q. I don't know whether you would be familiar with this or not, 
but in the State of California, for example, do you know in what city the 
C files are ordinarily kept and in what city the insurance files are or- 
dinarily kept? A. The C files are kept at Los Angeles, a former 
'Tr 192 office at San Diego and San Francisco; the insurance e for that area 





was Denver, the last check-up I made on it. 

MR. GOLDBERG: Thank you, Mr. Carter, I have no further 
questions. | 

THE COURT: Mr. Dawson, anything further? | 

MR. DAWSON: Yes, just one question. | 

REDIRECT EXAMINATION 
BY MR. DAWSON: ! 

Q. Mr. Carter, as far as the reports of physical examination 
that are contained in the C file, are they pertinent to applications for 
reinstatement and are they called from time to time for that purpose? 
A. They are called from time to time and the agency making the 
, decision determines whether they are pertinent. 

v MR. DAWSON: That is all, I have no further questions. 
* ) MR. GOLDBERG: One further question. | 


ia 
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REC ROSS-EXAMINATION 
BY MR. GOLDBERG: 

Q. Mr. Carter, in reference to Mr. Dawson's last question, you 
said the C file may occasionally be called with reference to an appli- 
cation for reinstatement. Do you have any personal knowledge as to 
whether they are called when the insured answers the questions in the 
application for reinstatement in such a manner so as to indicate that he 
had been ill? A. We have no knowledge of what he has stated on the 

Tr 193 insurance. 

Q. You don't know in which cases the C file is called; as far as 
you know, the only times when the C file is called with reference to an 
application for reinstatement is where the insured honestly states that 


he has been ill during the relevant period? A, When the Insurance 


Activity desires a file, they request it of our administrative section 
which controls the file, those adjudicating the case don't have to O. K. 
its release. 

Q. IfI were to tell you the practice in the insurance section is 
only to call the C file when an insured makes a statement indicating he 
has been ill since lapse, you would have no reason to disbelieve that or 
that Iam misstating the rule? A. I'd say you correctly state the 
procedure. 

MR. GOLDBERG: Thank you very much. 

REDIRECT EXAMINATION 
BY MR. DAWSON: 

Q. They get the file any time they call for it? A. If we have in 
process an adjudication of an issue with us, we try to finish it within 
five days so they can have the file. 

aK * cd * oe 

Tr 194 MR. DAWSON: Is it my understanding, Your Honor, that the 
medical reports which show no cirrhosis of the liver after this date, I 
mean 1949-50, are not admissible here? I would like to make the offer 
for the record anyway. 2 Bele F 

THE COURT: I haven't seen them. | 
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MR. DAWSON: I will get them. 

They are just reports of physical examination ‘cid they only show 
bronchial asthma, that is what I want them in evidence for. 

THE COURT: This one simply relates to the service- -connected 
disability. 

MR. DAWSON: This is a duplicate. eadiatcieauned dis - 
ability, that is history there, Your Honor, that doesn't mean he wasn't 
examined because they made an X-ray of his chest and allergy tests. 

THE COURT: And this one only relates to treatment for asthma. 

MR. DAWSON: That is right, that was the point in offering it, 

Tr 195 that he didn't get any treatment for anything else except for 
asthma; because they would have given him treatment for the other one 
if he had been suffering from it, even though it wasn't service-connected, 
Your Honor. , 

MR. GOLDBERG: I don't think we can presume that because they 
did not treat him for anything but asthma, that he had nothing but 
asthma. For all we know, he had been going there for his asthmatic 
condition apart from the cirrhosis and that is the only thing they were 
concerned with. | 

Our contention is that what is in issue in this case is whether or 
not fraud was committed in April 1948, relating to his condition prior 
to that date and, therefore, even if he completely improved subsequent 
to that date, he would be just as guilty of fraud. ! 

THE COURT: I think I will have to sustain the objection. 

MR. DAWSON: All right. I would like to say at this time that we 
offer in evidence, for the purpose of the record, the report of physical 
examination dated July 22, 1949, that is by Paul Esslinger, another 
one July 1, 1949 to July 31, one by the same doctor dated May 13, 1949, 
and one covering June 9, 1949, all by the same doctor, and the other 
one is this covering May 4, 1949, all on the account showing only“ 
bronchial asthma being treated for. 

THE COURT: Now, these’ ‘are offered to show physical exami- 

‘a te arport to be such, they purport to show 


| 
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treatment for asthma. | 
Tr 196 MR. DAWSON: That is right, Your Honor, they are only treat- 
ing him for that; the point I am trying to bring out, it is the only dis- 
ability he was treated for. He is entitled to be treated for every dis- 
ability he had, regardless of whether it is service-connected or not, 
if it is a disability. 
THE COURT: Very well, you made your offer. 
(End of bench conference. ) 
. THE COURT: Would you like to have those identified by exhibit 
numbers ? 
MR. DAWSON: Yes, I think I would, Your Honor. There are 
five of them, it would be Plaintiff's 2 to 6. 7 
DEPUTY CLERK: Plaintiff's Exhibits Nos. 2 through 6, Your 
Honor. 


(Statement of treatment dated 
July 22, 1949, was marked Plain- 
tiff's Exhibit No. 2 for identifi- 
cation. ) 


(Statement of treatment dated 
July 1, 1949, was marked Plain- 
tiff's Exhibit No. 3 for identifi- 
cation. ) 


(Statement of treatment éated 
May 13, 1949, was marked Plain- 
tiff's Exhibit No. 4 for identifi- 
cation. ) 


(Statement of treatment dated June 
9, 1949, was marked Plaintiff's 
Exhibit No. 5 for identification. ) 


(Statement of treatment dated May 
4, 1949, was marked Plaintiff's 
Exhibit No. 6 for identification. ) 


Tr 197 THE COURT: The record will show that those are the exhibits 
considered at the bench. 

MR. DAWSON: Plaintiff rests, Your Honor. 

THE COURT: I think we will recess at this time, gentlemen. 
The jury is asked to keep in mind the admonition and be back at 2. o'clock. - 
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Will counsel come to the bench a minute ? 
(At the bench:) 
THE COURT: Now, I understand that defendant wishes to make 
a motion. : 
MR. DAWSON: And I want to make the motion, too, Your Honor. 

THE COURT: Very well. Now, I have excused the jury until 2 
o'clock. If it is agreeable to counsel, be back at 1: 30. 

(Whereupon, the luncheon recess was taken from 12:15 p.m. to 
1:30 p.m.) ! 

* 3 Ke * * : * 

Tr 198 THE COURT: Gentlemen, how will we proceed? 

MR. DAWSON: Your Honor, at this time, on behalf of the plain- 
tiff, I make a motion . | 

(Motions for directed verdicts were made by both counsel, but 
they are omitted from this record. ) : 

THE COURT: Gentlemen, the Court finds oper the record that 
there is no question to be submitted to the jury for determination in 
this case. The Court finds that the defendants have proved their affir- 
mative defense and finds that there is no evidence in the record that 
controverts the proof of that defense. Accordingly, there is no ques- 
tion for the jury. The plaintiff's motion for a directed verdict will be 
denied; the defendant's motion for directed verdict will be granted. 

Mr. Marshal, will you bring the jury, please. i 

The jury was asked to return at 2 o'clock. I will come back at 
that time. ! 

(A short recess was taken. ) 

THE COURT: Ladies and gentlemen of the jury, the Court finds 
that the record in this case will not support a verdict and judgment for 
the plaintiff, that the defendant has proved its affirmative defense. 
Accordingly, at the direction of the Court and on the responsibility of 
the Court, you will please rise and return a verdict for the defendant. 

Tr 199 DEPUTY CLERK: Members of the jury, by direction of the 
Court, your verdict is for the defendant, the United States of America, 
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and that is your verdict, so say you each and all. 
(The jury signified affirmatively. ) 


(Whereupon, the foregoing proceedings were concluded. ) 














- 





BRIEF FOR APPELLEE 


Huited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,062 


 ‘Herew M. Kieren, APPELLANT 33 
: | 


| Usrrep Srarzs or America, APPELLEE 


_ Appeal from the ‘United States. District Court | 
for the District. of) Columbia 


, ; » . { eAmoe 3 
. . \nited Staves "8 OF 42172 : 
ri Columbia Cire GEORGE Coceman | Dovs, 
Dist We, of Cot Lumen sé ; 


EE NOY E 1. % > 


ROBERT S. GREEN, 
:. Attorneys, : os 
Washington 25, D.C. 


: . ‘ 
‘ . a 
. . . | 
/ = | 
' ~ ; ms : 
I 
| 
| 
| 
| 
! 





77 


> 


i ™% 


INDEX 
Page 
Chepeatilons: DOCG | ascscsissccccccnccccsssseansinceccnecscivesmnmneninpieonmamigtintans m 
Counterstatement of the CaS@........2.........0--c--e-ecccmseccceersssnenenececes 1 
. Statute and regulations involved.................-....--cscsescenenesessennneeees 6 
OE IRE) TB) 1: | a oO Eee EEO ae qT 
Argument: 
The district court properly directed a verdict for the 
Government on the basis of the uncontroverted evidence 
of fraud in the reinstatement of Herbert’s National Serv- 
roe me BSE MR coh: <r OnE aoe eee MONEE nae Ue 8 
Pelee Representations qaccccciccsiscossssctinccrcscmrcnmmnarness 8 
PU EOE 2) | 9 ne one OSE ae Der ENDS ere es ee eve PTE 9 
Knowledge of falsity and intent to deceive.................--...+- 10 
Reliance upon the misrepresentations..........-......--------s---+ 12 
OCIS, «ssc cisccces sata lea a Sn ae a a ae 15 
Py ge RE ee a eee a me MOR te CHO 16 
CITATIONS 
Cases: 
Aetna Life Ins. Co. v. Wharton, 63 F. 2d 378 (C.A. 8), 
Certiorari denied, 259 UB. ToS isisicccacccccccseccnscecccarestoorionss 
Browne V. Thorn, 272 Fed. 950 (C.A. 8), affirmed, 260 
Ue ic SUA anes catpentcdaeiecaneeeeeanaeiaasiua iiss UlentAdiamnt-niahehiaudennseealtaeaaas 14 
Claflin v. Commonwealth Ins. Co., 110 U.S. 81..............- 11, 13 
Columbian Nat. Life Ins. Co. v. Rodgers, 93 F. 2d 740 
GR 1 3 eee eee ee ee ee eer een 11,13 


Danaher Vv. United States, 184 F. 2d 673 (C.A. 8)....9, 11, 18, 14 
Fountain & Herrington, Inc. Vv. Mutual Life Ins. Co., 

dpe i Me bo oy SR Sain eet ero ee 10 
Ginsburg Vv. Pacific Mutual Life Ins. Co., 89 F. 2d 158 

(C.A. 2), certiorari denied, 302 U.S. 708.....................- 
Halverson v. United States, 121 F. 2d 420 (C.A. 7), 

certiorari denied, 314 U.S. 695...............cccscccceccssscssececcoee 
Kansas ex rel. Beck v. Occidental Life Ins. Co., 95 F. 

2d 985 (C.A. 10), certiorari denied, 305 U.S. 603........ 13 
Kavakos v. Equitable Life Assur. Soc., 66 App. D.C. 

A pl ae Nie: EER nee ene Ee aE ER Te 11 
Lyttle v. Pacific Mut. Life Ins. Co., 72 F. 2d 140 (C.A. 

of [Reine seas tence ete eet eed oeree One RN OR ene ire 11 
McDaniel Vv. United States, 196 F. 2d 291 (C.A. 5)....11, 12, 14 
Meadors Vv. United States, 118 F. Supp. 277 (E.D. Ky.), 

afirmed, ZI9 F.2d 48S. (CA, 6) ccs ececcscccsss cccescceeceeeas 11 
Mutual Life Ins. Co. v. Hilton-Green, 241 U.S. 6138........ 11 
Mutual Life Ins. Co. of New York v. Hurni Packing 

Co., 260 Fed. 641 (C.A. 8), certiorari denied, 251 


|! iS: Cae ee ne nr ey een 10 
Nonantum Inv. Co. v. Maryland Casualty Co., 56 F. 2d 

Be elke he creeneseecicatzsversastteaa areata oti 11 
Pence V. United States, 316 U.S. $82.................... 8, 9, 11, 18, 14 





I 
Cases—Continued 


Raives V. Raives, 54 F. 2d 267 (C.A. 2) 

United States v. Depew, 100 F. 2d 725 (C.A. 10) 

United States v. Elliott, 73 F. 2d 374 (C.A. 5), cer- 
tiorari denied, 295 U.S. 740 

United States v. Nero (No. 24157), decided July 30, 
1957 

United States v. Thompson, 210 F. 2d 724 (C.A.D.C.).... 


Statute: 


National Service Life Insurance Act of 1940 
(38 U.S.C. 801 et seq.) 
Section 802 


Miscellaneous : 


38 C.F.R. 8.24 

Veterans Administration Regulations 3423 (12 F.R. 
7116 (1947)), as amended (13 F.R. 181 (1948) ) 

Veterans Administration Regulation 3424 (38 C.F.R. 


(1946 Supp.) § 10.3424), as amended (13 F.R. 657 
(1948) ) 


Section 
“ 


xi 10.3423 (b) 
" BR ih ciinsasceneeninsapbldaedageasbe 





QUESTION PRESENTED 


In the opinion of the appellee, the question presented 
is, whether the district court properly directed a verdict 
for the Government on the ground that the Govern- 
ment had proved its affirmative defense of fraud in the 
reinstatement of the insured’s policy of National Service 
Life Insurance and that appellant had produced no evi- 
dence to controvert this proof. 














<« 


> 7 we + 


United States Cort of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,062 
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for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In March 1943, George N. Herbert, a soldier in the 
United States Army, was issued a National Service Life 
Insurance policy in the face amount of $10,000 (I J.A. 
9). From July 25, 1945 through August 21, 1945, he 
was treated and hospitalized for chronic bronchial asthma 
(I J.A. 10). He was discharged from military service 
on August 20, 1945, upon a Certificate of Disability, for 
“Asthma, chronic, bronchial, cause undetermined, severe, 
both lungs. EPTI* * *. Aggravated by marching, drill- 
ing, bivouacs and exposure to dampness.” (I J.A. 10.) 

Immediately upon his discharge, Herbert filed an appli- 
eation for disability compensation with the Veterans 
Administration for the disability noted at the time of 





1 References (I J.A. —) are to the joint appendix on the first 
appeal in this case, No. 12,475. References (II J.A. —) are to 
the joint appendix on the present appeal, which is bound with 
appellant’s brief. 


(1) 
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discharge. He was given Veterans Administration C— 
No. 5,241,066, and his disability resulting from bronchial 
asthma was rated as 60 percent compensable. This rate 
of compensation was in effect continuously from August 
22, 1945, the day following his discharge from the serv- 
ice, until the date of his death in November 1951 (I 
J.A. 11). 

As revealed by his Veterans Administration claims file, 
Herbert’s medical history after his discharge was as 
follows: 

From August 1945 through February 13, 1948, he re- 
ceived occasional treatment and hospitalization for 
chronic bronchial asthma and certain minor conditions, 
including mild hypertension and nephritis (Exh. 1-3; I 
J.A. 18-37). On March 16, 1948, he was recommended 
for emergency hospitalization by Dr. Norman E. Marsh, 
Veterans Administration consulting physician, who re- 
ported as follows (Exh. 4; I J.A. 39): 


Brief History: Prostration, abdominal distension, 
nausea and vomiting. Has consumed large quan- 
tities of liquor during last 6 mos. 

- Physical Findings: Extreme enlargement of liver..: 

| Diagnosis: Prob. Cirrhosis of liver. 

Herbert was thereupon immediately admitted to the 
United States Naval Hospital, Corona, California, where 
the diagnosis of cirrhosis of the liver was confirmed, with 
the following notation: “Patient brought to hospital as 
an emergency by civilian ambulance. This 32 year old 
white male does not appear too acutely ill. Has been 
drinking steadily for 6 months about a quart a day. 
His liver is down to his iliac crest. He has been nause- 
ated and vomiting for some time. No food for 36 hours.” 
Herbert was discharged from the hospital April 9, 1948, 
as having received maximum benefit (Exh. 5; I J.A. 40- 
44). 

In May, 1949, Herbert was treated for bronchial 
asthma, but did not appear for treatment in subsequent 
months (Exh. 6-7; I J.A. 45-49). On November 18, 1951, 
Herbert was again examined for emergency hospitaliza- 
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tion. The examining physician reported that (Exh. 8; 
I J.A. 51): 


Brief History: 41 year old taxi driver with history 
of asthma for several years. Episode of G. I. bleed- 
ing (vomiting) in 1946 (hospital at Corona). Was 
told he might have liver disease. Recent episode of 
hematemesis following an alcoholic spree. Bt. by 
ambulance to this hosp. from Seaside. Vomiting 
blood—3 days—Admit to G. L 

Diagnosis: Hematemesis-esophageal varies; hemor- 
rhagic gastritis. 

Herbert was admitted to the Veterans Administration 
Hospital, Long Beach, California, and died there on No- 
vember 20, 1951. The final diagnosis was “1. Metabolic 
alkalosis, prerenal azotemia due to prolonged vomiting, 
cause unknown but probably due to acute alcoholism. 
2. Cirrhosis of the liver.” (Exhs. 9, 10; I J.A. 52-54.) 

Despite his ill health, Herbert had permitted his Na- 
tional Service Life Insurance to lapse in February 1946 
by failing to pay the premiums due thereon. On April 
26, 1948, he applied for reinstatement of $5,000 of the 
lapsed insurance pursuant to Veterans Administration 
Regulations 3423 and 3424 (see mfra, pp. 6-7), which pro- 
vided for reinstatement on a comparative health basis, 
z.€., where the applicant is in as good health on the date 
of application as he was on the due date of the premium 
in default? In filling out Veterans Administration Form 
9-353 (Exh. A; I J.A. 16-17), Herbert answered ques- 
tions 8, 9, and 10 therein as follows (Exh. A; I J.A. 17): 


8. Are you now in as good health as you were on 
the due date of the first premium in default? [x] 
Yes [ ] No. 

9. Have you been ill, or suffered or contracted any 
disease, injury, or infirmity, or been prevented by 
reason thereof from attending your usual occupa- 


2In October 1946, Herbert had similarly applied for reinstate- 
ment of $5,000 of the lapsed insurance, on a comparative health 
basis. Pursuant to that application, the policy had been rein- 
stated and it had remained in force until September 1947, when 
it again lapsed for non-payment of premiums (I J.A. 10). 
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tion, or consulted a physician, surgeon, or other prac- 
titioner for medical advice or treatment at home, 
hospital, or elsewhere, in regard to your health, 
since lapse of this insurance? [ ] Yes [x] No. 
(If “yes,” give all dates and full particulars below.) 
10. Have you ever applied for disability compen- 
sation, retirement pay, pension or waiver of insur- 
ance premiums? [x] Yes [ ] No. (If “yes,” give 
Claim No. below.) C—No. 5 241 066. 
Herbert listed no information in the space provided fol- 
lowing question 9 (I J.A. 17). 

This application was filed with the San Francisco 
Branch Office of the Veterans Administration, which ap- 
proved it on May 7, 1948, effective April 1948 (I J.A. 
11). Thereafter, premiums were timely paid by Herbert 
until the date of his death in November 1951 (I J.A. 11). 

Subsequent to Herbert’s death, his sister, appellant 
herein, who had been designated as sole beneficiary, filed 
a claim for the proceeds of the policy (I J.A. 2). Her 
claim was denied on May 8, 1952, by the Director of 
‘Claims Service of the Veterans Administration Branch 
Office at Denver, Colorado, on the ground that Herbert 
had secured reinstatement of the policy by fraud in not 
answering correctly and completely questions 8 and 9 
in the April 1948 application for reinstatement (I J.A. 
2). 

Appellant thereupon brought suit in the district court 
to recover the $5,000 payable under the policy (I J.A. 
1). The district court rejected the Government’s de- 
fense of fraud, holding that the Government could not 
rely upon the representations of comparative health in 
Herbert’s application for reinstatement because his claims 
file, the C-Number of which was noted upon the appli- 
cation, contained information demonstrating the falsity 
of these representations (I J.A. 13-14). The district 
court accordingly awarded summary judgment to ap- 
pellant, and the Government appealed. This Court re- 
versed the trial court’s judgment, holding that the Gov- 
ernment was not precluded from claiming reliance upon 
Herbert’s false representations (infra, p. 18. This Court’s 
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opinion on the first appeal is set out in full as an ap- 
pendix to this brief, mfra pp. 16-22). The Court pointed 
out that there was no evidence that the Veterans <Ad- 
ministration Insurance service had notice of the infor- 
mation contained in Herbert’s claims file when it rein- 
stated his insurance, and held that in the circumstances 
of this case the Government could not be charged with 
constructive notice of this information (imfra, p. 18). 
Concluding that the district court had erred in its view 
of the applicable law with respect to the element of re- 
liance, the Court remanded the cause “with directions 
to afford the parties an opportunity to litigate that is- 
sue and any other appropriate issues in further pro- 
ceedings” (infra, pp. 21-22). 

A jury trial was held in the district court on March 
13 and 14, 1957. The medical evidence referred to above 
was introduced into evidence, and the depositions of three 
doctors who had attended Herbert during the period 
prior to the second reinstatement of his insurance were 
read by Government counsel. None of these doctors had 
any independent recollection of Herbert, and their tes- 
timony was therefore confined to a discussion of the ma- 
terial in their records and the answering of hypothetical 
questions. In addition, the Director of Medical Service 
of the ‘Veterans Administration and a Technical Adviser, 
Department of Insurance, Veterans Administration, tes- 
tified for the Government. Appellant’s only witness was 
one Thomas E. Carter, a section chief in the Veterans 
Claims Division of the Veterans Benefits Office, who 
appeared in response to a subpoena served upon the 
Administrator of Veterans Affairs, and testified as to 
the procedures followed in handling veterans’ claims. 
Appellant offered in evidence Herbert’s death certificate, 
which was received as Plaintiff’s Exhibit No. 1 for the 
limited purpose of proving the death of the insured. 
The court refused, however, to receive this exhibit for 
the purpose of proving how long Herbert had suffered 
from cirrhosis of the liver, and likewise excluded Plain- 
tiff’s Exhibits 2 through 6, which related to medical 
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treatment given Herbert subsequent to the date of his 
April, 1948 application for reinstatement. At the con- 
clusion of the evidence, both parties moved for directed 
verdicts. The district court granted the Government’s 
motion, and verdict and judgment were entered for the 
United States. 


STATUTE AND REGULATIONS INVOLVED 


In pertinent part, the National Service Life Insurance 
Act of 1940 (38 U.S.C. 801 et seg.) provides as follows 
(as it appears in the United States Code): 


§ 802 
* e * * 

(w) Incontestabtlity of policies. 

Subject to the provisions of section 812 of this 
title, all contracts or policies of insurance before or 
after August 1, 1946, issued, reinstated, or converted 
shall be incontestible from the date of issue, rein- 
statement, or conversion except for fraud, nonpay- 


ment of premium, or on the ground that the applicant 
was not a member of the military or naval forces 
of the United States. 


§ 808. General administrative provisions. 

The Administrator, subject to the general direc- 
tion of the President, shall administer, execute, and 
enforce the provisions of this subchapter, shall have 
power to make such rules and regulations, not in- 
consistent with the provisions of this subchapter, as 
are necessary or appropriate to carry out its pur- 
poses, and shall decide all questions arising there- 
under. * * * 


Veterans Administration Regulations 3423 (12 F™ 
7116 (1947)), as amended (13 F.R. 181 (1948)), and 3424 
(38 C.F.R. (1946 Supp.) § 10.3424), as amended (13 FR. 
657 (1948)), provide in pertinent part as follows: 


§ 10.3423—Health Requirements: National Service: 
Life Insurance or any plan may be reinstated if 
application and tender of premiums are made: 

(a) On or before July 31, 1948, or within three 
months after lapse, whichever is later, provided the 
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applicant be in as good health on the date of appli- 
cation and tender of premiums as he was on the due 
date of the premium in default and furnishes evi- 
dence thereof satisfactory to the Administrator. 

(b) Subsequent to July 31, 1948, and after expira- 
tion of the three-month period mentioned in para- 
graph (a) of this section, provided applicant is in 
good health ($10.3401) on the date of application 
and tender of premiums, and furnishes evidence 
thereof satisfactory to the Administrator of Vet- 
erans’ Affairs. 

§ 10.3424—A pplication and medical evidence * * * 
Applicant’s own statement of comparative health 
may be accepted as proof of insurability for the 
purpose of reinstatement under $10.3423(a), but, 
whenever deemed necessary in any such case by the 
Administrator, report of physical examination may 
be required. * * * 


SUMMARY OF ARGUMENT 


The uncontroverted evidence before the district court 
clearly established each of the essential elements of 
fraud in the reinstatement of Herbert’s policy of Na- 
tional Service Life Insurance. (1) Herbert’s concurrent 
medical history conclusively demonstrates the falsity of 
his representations of comparative health. (2) These 
representations are clearly material, dealing as they do 
with the health of the applicant and providing the sole 
basis for reinstatement of his insurance. (3) There is 
no question but that Herbert knew that he was making 
false statements; only three weeks prior to the filing of 
his application for reinstatement he had concluded an 
extensive period of emergency hospitalization and had 
been suffering from a severe and painful ailment. It is 
inconceivable that he could have forgotten these expe- 
riences in so short a time. (4) Herbert’s intent to de- 
ceive is presumed as a matter of law from the fact that 
he knowingly made false answers to the questions in his 
application for reinstatement. (5) Finally, it is indis- 
putable that VA in fact accepted Herbert’s representa- 
tions at their face value and without further investiga- 
tion reinstated his insurance. 
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Appellant has produced no evidence whatever to rebut 
this clear showing of fraud. She relies only upon the 
fact that Herbert listed his C-Number in his application 
for reinstatement as evidencing a lack of intent to de- 
fraud. As we show, such an argument is, in the cir- 
cumstances of this case, entitled to no weight whatever. 
Equally without merit is her contention that because of 
the listing of the C-Number the Government was pre- 
cluded from relying upon Herbert’s representations; this 
point was expressly raised and conclusively disposed of 
by this Court on the prior appeal of this case. Accord- 
ingly, the “overwhelming” evidence of fraud clearly jus- 
tified the court below in directing a verdict for the Gov- 
ernment. Pence v. United States, 316 U.S. 332. 


ARGUMENT 


The District Court Properly Directed a Verdict for 
the Government on the Basis of the Uncontroverted 
Evidence of Fraud in the Reinstatement of Herbert’s 
National Service Life Insurance. 


The elements which the Government must establish to 
prevail in its defense of fraud in the reinstatement of 
Herbert’s National Service Life Insurance are succinctly 
set forth by the Supreme Court in Pence v. United States, 
316 U.S. 332, as “* * * (1) a false representation (2) in 
reference to a material fact (3) made with knowledge 
of its falsity (4) and with intent to deceive (5) with 
action taken in reliance upon the representation.” The 
uneontroverted facts of the instant case establish each 
of these elements beyond dispute, and appellant has not 
produced a scintilla of evidence to rebut this clear show- 
ing of fraud. Accordingly, as in the Pence case, the 
court below properly directed a verdict for the Govern- 
ment. 


False representations 


Question 8 in the application for reinstatement ex- 
ecuted on April 26, 1948 called for a statement by Her- 
bert as to whether or not he was then in as good health 
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as he was on the due date of the first premium in de- 
fault (here, September, 1947), and question 9 asked 
whether he had been ill or had received medical treat- 
ment at home or at a hospital since that date. Herbert’s 
medical records clearly demonstrate his answers of “yes” 
to question 8 and “no” to question 9 were false. These 
records show that on March 6, 1948, Herbert consulted 
VA physician Dr. Norman Marsh, who recommended him 
for emergency hospitalization (I J.A. 39). His condition 
was diagnosed as cirrhosis of the liver, a serious ailment, 
and one not previously mentioned in his medical history. 
It was apparently caused, or at least made acute, by his 
consumption of “large quantities of liquor during last 6 
mos.” (I J.A. 39). As the medical experts testified, 
Herbert “was considerably ill at that time” (II J.A. 52, 
T. 93), and “seriously in need of hospitalization, or at 
least medical treatment” (II J.A. 63, T. 116). Herbert 
was transported by ambulance to the United States Naval 
Hospital at Corona, California, and was confined there 
for more than three weeks until he was discharged on 
April 9, 1948, as having received maximum benefit (I 
J.A. 40-44). Thus, his answers to questions 8 and 9 
were demonstrably false. 


Materiality 


The very purpose of questions 8 and 9, of course, was 
to elicit material information. United States v. Depew, 
100 F. 2d 725 (C.A. 10). The health of the applicant is 
of vital importance to the insurer, and representations 
as to consultations with physicians or treatment for seri- 
ous ailments are held to be material as a matter of law. 
Umited States v. Depew, supra; Danaher v. United States, 
184 F. 2d 673 (C.A. 8); Raives v. Raives, 54 F. 2d 267 
(C.A. 2); Halverson v. Umited States, 121 F. 2d 420 
(C.A. 7), certiorari denied, 314 U.S. 695; ef. Pence v. 
Umited States, 316 U.S. 332, 339.2 Particularly is this 





3In any event, false representations are material if, had the 
true facts been disclosed, they would be regarded as substantially 
increasing the chance of loss, or if a careful insurer would have 
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true where, as here, reinstatement of Herbert’s insur- 
ance was made without a physical examination, and solely 
on the basis of his own statements as to his comparative 
health. 


Knowledge of falsity and intent to deceive 


Herbert obviously knew he was answering questions 8 
and 9 falsely. The information requested in these ques- 
tions was necessarily within his own knowledge, and 
there is “no room for doubt” that he was aware of the 
falsity of his answers. United States v. Elliott, 73 F. 2d 
374 (C.A. 5), certiorari denied, 295 U.S. 740. Thus, de- 
spite his disclaimer of medical treatment in question 9, 
his medical history discloses, not merely casual physical 
examinations or medical consultations, but emergency 
hospitalization for a period of more than three weeks, 
just a short time prior to the filing of his application for 
reinstatement. Nor could Herbert have failed to know 
that he was ill. He had been brought to the hospital 
by ambulance as an emergency patient suffering from 
“prostration, abdominal distension, nausea and vomiting” 
(I J.A. 39, 40-44). The committing physician, Dr. Marsh, 
stated that as a result of Herbert’s symptoms “* * * he 
should realize that he was a pretty sick man” (II J.A. 
33, T. 54). Similarly, Dr. Sullivan, testifying as to Her- 
bert’s record while in the hospital, stated (II J.A. 52, 
T. 93): “The patient’s symptoms were known to him since 
he stated them to me in the history, namely, nervousness, 
nausea, vomiting, pain in the right side * * *. The nota- 
tion is here that he has lost weight, amount not known, 
and also that he had a marked tremor of both hands.” 

It is inconceivable that only three weeks later Herbert 
could have forgotten this extended hospitalization and 
these severe symptoms. To the contrary, the only pos- 


refused reinstatement or would have made a further study of the 
risk involved. Mutual Life Ins. Co. of New York v. Hurni Pack- 
ing Co., 260 Fed. 641 (C.A. 8), certiorari denied, 251 U.S. 556; 
Fountain & Herrington, Inc. v. Mutual Life Ins. Co., 55 F. 2d 
120 (C.A. 4); Ginsburg v. Pacific Mutual Life Ins. Co., 89 F. 2d 
158 (C.A. 2), certiorari denied, 302 U.S. 708. 
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sible conclusion is that he knew he was answering ques- 
tions 8 and 9 falsely. Danaher v. United States, 184 F. 
2d 673, 676 (C.A. 8); McDaniel v. Umited States, 196 F. 
2d 291 (C.A. 5); Meadors v. United States, 118 F. Supp. 
277 (E. D. Ky.), affirmed, 219 F. 2d 488 (C.A. 6). And, 
of course, since Herbert knowingly made false answers 
to material questions in his application for reinstate- 
ment, the requisite intent to defraud is presumed as a 
matter of law; there is no necessity for further proof 
of actual conscious design to deceive. Kavakos v. Equita- 
ble Infe Assur. Soc., 66 App. D. C. 380, 88 F. 2d 762, 
and cases cited therein; Claflin v. Commonwealth Ims. 
Co., 110 U.S. 81; Mutual Life Ins. Co. v. Hilton-Green, 
241 U.S. 613; Pence v. Umted States, 316 U.S. 332; Rawes 
v. Rates, 54 F. 2d 267 (C.A. 2); Nonantum Inv. Co. v. 
Maryland Casualty Co., 56 F. 2d 329 (C.A. 1); Lyttle v. 
Pacific Mut. Life Ins. Co., 72 F. 2d 140 (C.A. 6); Colum- 
buan Nat. Life Ins. Co. v. Rodgers, 93 F. 2d 740 (C.A. 
10). 

Contrary to appellant’s contention, Herbert’s listing of 
his C-Number in answer to question 10 in no way dem- 
onstrates that his answers to questions 8 and 9 were not 
wilfully false or were made without intent to deceive. 
Appellant apparently claims (Br. 6) that by listing his 
C-number, Herbert might have thought that he was sup- 
plying all information as to his medical history contained 
in his claims file, and that he thought questions 8 and 9 
referred only to information not included in the Govern- 
ment’s files. In the circumstances of this case, however, 
there is no basis for such a conclusion. For Herbert’s 
C-Number referred to his disability compensation claim 
for bronchial asthma, an ailment which was completely 
unrelated to his liver condition (see, e.g., testimony of 
Dr. Mueller, II J.A. 58-62, T. 109-112), and he had no 
reason whatever to assume that information as to the 
latter illness would find its way into his C-file. The sit- 
uation here is clearly distinguishable from that in United 
States v. Thompson, 210 F. 2d 724 (C.A.D.C.), upon 
which appellant relies. There, the illness and medical 
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treatment which the insured failed to list in answer to 
questions 8 and 9 of his application for reinstatement 
were directly related to the disability for which he had 
been receiving compensation long prior to the lapse of 
his policy, and, as this Court held, the insured might 
have thought that by listing his C-Number he properly 
incorporated this information into the application. This 
rationale, however, cannot be extended to the entirely 
different situation where, as here, the illness and hos- 
pitalization which the insured has concealed have no re- 
lation to his disability claim. In such circumstances the 
mere listing of the C-Number could not conceivably have 
been intended by the insured to reveal his illness and 
medical treatment, and plainly cannot be relied upon to 
rebut what is otherwise a clear showing of fraud. 

The Fifth Circuit so concluded in its decision in Mc- 
Damel v. United States, 196 F. 2d 291, where precisely 
the same question arose. There the district court granted 
summary judgment for the Government on stipulated 
facts which were on all fours with those in the present 
case. On appeal, the claimant contended that the listing 
of the C-Number under such conditions constituted evi- 
dence that the insured’s false statements as to compara- 
tive health were not wilfully made with intent to deceive. 
The court of appeals rejected this argument (as well as 
the claim that the listing of the C-Number precluded re- 
liance by the Government upon these misrepresentations; 
see' infra, p. 14), and held (196 F. 2d at 294) “* * * no 
amount of casuistry short of that which would make black 
seem white, the false true, can explain away or justify 
the false answers the insured deliberately gave.” This 
conclusion, we submit, is squarely applicable here. 


Reliance upon the misrepresentations 


Finally, there is no question but that the Government 
relied upon Herbert’s representations of his comparative 
health and his denial of having received medical treat- 
ment or hospitalization during the period of lapse. The 
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applicable regulations provided that an applicant’s “own 
statement of comparative health may be accepted as 
proof of insurability for the purpose of reinstatement” 
38 C.F.R. 8.24, and it is indisputable that the Veterans 
Administration in fact accepted Herbert’s representa- 
tions at their face value and without further investiga- 
tion reinstated his insurance. See testimony of Edgar J. 
Mason (II JA. 82-91, T. 154-166). Indeed, an insurer is 
presumed as a matter of law to have relied upon the 
truthfulness of material representations. United States 
v. Depew, 100 F. 2d 725 (C.A. 10); Danaher v. United 
States, 184 F. 2d 673 (C.A. 8); see Columbian Nat. Life 
Ins. Co. v. Rodgers, 93 F. 2d 740 (C.A. 10); ef. Pence v. 
United States, 316 U.S. 332. As the Supreme Court said 
in Claflin v. Commonwealth Ins. Co., 110 U.S. 81, 95: 
“# * * The law presumes every man to intend the natural 
consequences of his acts. No one can be permitted to 
say, in respect to his own statements upon a material 
matter, that he did not expect to be believed.” * 
Although appellant does not challenge the fact that 
Herbert’s insurance was reinstated in reliance upon his 
answers to questions 8 and 9 in the application, she 
nevertheless attempts to reargue the issue involved in 
the previous appeal in this case (No. 12,475, wfra, pp. 
16-22), claiming that since Herbert listed his C-Number 
on his application, and his C-file contained information 
demonstrating the falsity of these representations, the 
insurance service of the Veterans Administration was 
precluded as a matter of law from relying upon them. 
This question, however, was squarely resolved by the 
decision of this Court upon the previous appeal, which, 
as the law of the case, is binding both in the district 
court and on the present appeal. See, e¢.g., Kansas ex 
rel. Beck v. Occidental Life Ins. Co., 95 F. 2d 935 (C.A. 
10), certiorari denied, 305 U.S. 603; Aetna Life Ims. Co. 
v. Wharton, 63 F. 2d 378 (C.A. 8), certiorari denied, 289 





4Cf. Raives v. Raives, 54 F. 2d 267, 269 (C.A. 2): “The an- 
swer was made to be relied upon, and was relied upon.” 
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U.S. 755; Browne v. Thorn, 212 Fed. 950 (C.A. 8), af- 
firmed, 260 U.S. 137.5 


The record in this case thus conclusively establishes 
all of the five elements of fraud. Appellant has pro- 
duced no evidence whatever to rebut the Government’s 
showing of fraud,® and her reliance upon Herbert’s list- 
ing of his C-Number in his application for reinstatement 
as demonstrating lack of wilfullnmess or intent to deceive 
is in the circumstances of this case clearly without pro- 
bative value. Accordingly, the situation falls squarely 
within the holding of Pence v. Umted States, 316 USS. 
332. In the language of that decision, the record here 
“* * * left no room for conjecture as to the falsity of 
the previous statements in the application, and of [the 
insured’s] knowledge of such falsity. From these facts 
the requisite intent to defraud is presumed, and there- 
fore need not be proven in the absence of countervailing 
evidence. Materiality and reliance were conclusively es- 
tablished by evidence introduced at the trial, if indeed 
such proof were needed.” As in the Pence case, no evi- 
dence served to contradict this clear showing of fraud; 
as in Pence, therefore, the record has “established so 
overwhelming a case in favor of the Government as to 
require the direction of a verdict in its favor * * *.” 
316 USS. at 340.” 


5 This Court’s decision on the prior appeal has been expressly 
followed by the Second Circuit in United States v. Nero (No. 
24157), decided July 30, 1957. See also McDaniel v. United States, 
196 F. 2d 291 (C.A. 5). 


6 Appellant asserts as error the refusal of the district court to 
admit evidence as to the health of the insured subsequent to the 
date of his fraudulent misrepresentations in his application for 
reinstatement (Br. 4). It is perfectly clear, however, that this 
evidence is completely immaterial to the question of Herbert’s 
intent at the time he submitted his application for reinstatement, 
and was properly excluded. 


7See also Danaher v. United States, 184 F. 2d 678 (C.A. 8), 
where, in similar circumstances, the court of appeals upheld a 
directed verdict by the district court. And in McDaniel v. United 
States, supra, 196 F. 2d 291 (C.A. 5), the court sustained an 
award of summary judgment for the United States upon stipulated 
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CONCLUSION 


For the reasons stated, we respectfully submit that 
the judgment below should be affirmed. 


GEORGE COCHRAN DOUB, 
Assistant Attorney General. 


OLIVER GASCH, 
United States Attorney. 


SAMUEL D. SLADE, 

ROBERT S. GREEN, 
Attorneys, 
Department of Justice, 
Washington 25, D. C. 


facts on all fours with those of the present case, flatly rejecting 
the contention that such a record was not sufficient to establish 
“wilful fraud” and that the jury should have been permitted to 
pass upon the question. 
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APPENDIX 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12475 


Unrrep States or AMERICA, APPELLANT 
v. 
Heren M. Kierer, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


Decided August 18, 1955 


Mr. Robert S. Green, Attorney, Department of Justice, 
of the bar of the Court of Appeals of New York, pro hac 
vice, by special leave of Court, with whom Mr. Leo A. 
Rover, United States Attorney, was on the brief, for 
appellant. Messrs. Samuel D. Slade and Julian H. Sing- 
man, Attorneys, Department of Justice, and Mr. Lewis 
Carroll, Assistant United States Attorney, also entered 
appearances for appellant. 


Mr. Claude L. Dawson for appellee. 


Before Bazeton, Wasuincton and Danauer, Circuit 
Judges. 


Bazeton, Circuit Judge: Appellee sued, as sole bene- 
ficiary, for benefits under her deceased brother’s National 
Service Life Insurance policy. The District Court re- 
jected the Government’s affirmative defense of fraud and 
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entered summary judgment for appellee." The Govern- 
ment appeals. 

The essential elements of fraud are “(1) a false rep- 
resentation (2) in reference to a material fact (3) made 
with knowledge of its falsity (4) and with intent to de- 
ceive (5) with action taken in reliance upon the repre- 
sentation.” These elements, the Government asserts, 
are established by the fact that the insured’s policy had 
been reinstated upon an application which falsely repre- 
sented, in answers to questions numbered 8 and 9, that 
he was in as good health at the time of the application as 
he was on the due date of the first premium in default.* 

In answer to question number 10, however, the insured 
disclosed the existence and “C” number of his Veterans 
Administration claim file containing information from 
which the truth was determinable.* According to that 
file, the insured was discharged from the Army in 1945 
on a certificate of disability for chronic bronchial asthma. 
This condition resulted in a 1945 Veterans Administra- 


1Fraud in procuring reinstatement is a statutory ground for 
contesting a policy issued under the National Service Life Insur- 
ance Act, 60 Stat. 787 (1946), 38 U.S.C. § 802(w) (1952). 


2 Pence v. United States, 316 U.S. 332, 338 (1942). 


3 Questions 8 and 9 and the insured’s answers were as follows: 

“8. Are you now in as good health as you were on the due 
date of the first premium in default? [x] Yes. [ ] No. 

“9. Have you been ill, or suffered or contracted any dis- 
ease, injury, or infirmity, or been prevented by reason thereof 
from attending your usual occupation, or consulted a physi- 
cian, surgeon, or other practitioner for medical advice or 
treatment at home, hospital, or elsewhere, in regard to your 
health, since lapse of this insurance? [ ] Yes [x] No. (If 
‘yes,’ give all dates and full particulars below.)” 

By regulation, reinstatement of lapsed insurance may be made 
on a comparative health basis. 38 C.F.R. § 10.8423 (Supp. 1946), 
as amended, 12 FED.REG. 7116 (1947), 18 FED.REG. 181 (1948); 
38 C.F.R. § 10.3424 (Supp. 1946), as amended, 18 FEp.REG. 657 
(1948). 

* Question 10 and insured’s answer read as follows: 

“10. Have you ever applied for disability compensation, 
retirement pay, pension or waiver of insurance premiums? 
eke m ] No. (If ‘yes,’ give Claim No. below.) C-No, 
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tion grant of disability compensation for which a claim 
number was assigned. Prior to lapse of the policy in 
September 1947, the insured, on two occasions, was exam- 
ined and treated at the Veterans Administration hospital 
for bronchial asthma. After the lapse, according to the 
claim file, he was hospitalized twice under the auspices 
of the Veterans Administration. The diagnosis on the 
first occasion was asthma, mild hypertension and nephri- 
tis. In March and April 1948, during the second hos- 
pitalization lasting nearly a month, his condition was 
diagnosed as ciryOhsis of the liver. The examining doctor 
observed that the patient had been “drinking steadily for 
six months about a quart a day. His liver is down to its 
iliac crest. He has been nauseated and vomiting for 
some time. No food for 36 hours.” ‘This observation 
was made immediately prior to the reinstatement appli- 
cation in April 1948. 

The District Court ruled that disclosure of the claim 
file number precluded the Government, as a matter of 
law, from claiming reliance upon the false representa- 
tions—and thus barred the defense of fraud.> We think 
this ruling is erroneous. The view implicit therein is 
that the Veterans Administration insurance service had 
notice, either actual or constructive, of the information in 
the insured’s claim file when it allowed his application for 
reinstatement. But there is no evidence of actual notice,*® 
and we hold the Government may not be charged with 
constructive notice in the circumstances of this case.’ 


5 The court observed that the “government may not close its 
eyes to what it can find by reference to its own files,” and pur- 
ported to follow a decision of another of its branches and deci- 
sions of the Courts of Appeals for the Seventh and Ninth Cir- 
cuits. Thompson v. United States, 109 F.Supp. 283 (D.D.C. 1952), 
affirmed, 93 U.S.App.D.C. 231, 210 F.2d 724 (1953); Clohesy v. 
United States, 199 F.2d 475 (7th Cir. 1952), discussed infra, note 
8; United States v. Kelley, 186 F.2d 823 (9th Cir. 1943). 


6 The record does not reflect, for example, that those who passed 
on the application requisitioned and looked into the claim file. 


7 The insured filed his reinstatement application in April 1948 
and paid premiums until his death in November 1951, a period of 
about only three and a half years. We do not decide whether 
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Where no claim number is disclosed on a reinstate- 
ment application, it has been held that “knowledge of 
what is contained in the files of [other Veterans Adminis- 
tration services] is not imputable to the insurance serv- 
ice which passes upon application for reinstatement.” ® 
We think there are considerations which justify the ap- 
plication of the same rule where the claim number is dis- 
closed.° 

First, assignment of “C’ numbers is not limited to dis- 
ability claims. ‘They include, inter alia, claims for re- 
tirement pay, pensions or waiver of premiums.’® Hence 
a “C” file does not necessarily contain information mate- 
rial in determining the insured’s eligibility for reinstate- 
ment on the basis of his comparative health.” 

Second, in the interest of efficient administration of its 
vast operations, the ‘Veterans Administration insurance 
and compensation services maintain their respective files 


equitable principles would preclude our present holding in a case 


where the insured had paid premiums for a great number of 
years after the filing and approval of his reinstatement applica- 
tion. In such a case it might also be argued that the Govern- 
ment suffered little or no detriment. 


8 United States v. Cooper, 200 F.2d 954, 956 (6th Cir. 1953). 
Similarly, knowledge of falsity coming into possession of the com- 
pensation section subsequent to reinstatement is not imputed to 
the insurance section so as to estop the Government from assert- 
ing fraud. Clohesy v. United States, 199 F.2d 475 (7th Cir. 1952); 
Halverson v. United States, 121 F.2d 420 (7th Cir. 1941), cert. 
denied, 314 U.S. 695 (1941). In Clohesy, falsity could not have 
been determined from Veterans Administration files at the time 
the application was reinstated; it was disclosed subsequent to 
reinstatement by the insured’s application for compensation, and a 
later letter in which his claim number was cited. The Court held 
that continuation of the policy by the insurance section, in the 
face of the “true facts” which later came into possession of the 
compensation section, did not vitiate the original fraud. 


* See McDaniel v. United States, 196 F.2d 291 (5th Cir. 1952). 
10 See note 4, supra. 


11 Even if the file related only to a disability claim, such a claim 
would not necessarily bar reinstatement, e.g., where it was based 
on a disease antedating the lapse which had not worsened. Cf. 
Jones v. United States, 106 F.2d 888, 891 (5th Cir. 1939). 
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separately.* And to expedite its great volume of busi- 
ness,* the insurance service, pursuant to regulation, rein- 
states insurance without requisitioning the “C” file where 
the insured affirms that his health is no worse than it was 
at the time his insurance lapsed.* Such reliance on the 
applicant’s representations eliminates unnecessary delay 
caused by needless examination of claim files that may be 
unrelated to comparative health.** Clearly the procedure 
under the regulation is reasonably related to efficient ad- 
ministration of the insurance program and is valid. 

United States v. Kelley ** is not to the contrary. There 
the alleged falsity related to the insured’s statement, on 
an original application for insurance, that he had never 
applied for “government compensation.” A Veterans 
Administration official had endorsed Kelley’s “C” number 
on his application prior to its approval. The jury could 
reasonably have inferred from this endorsement that, 
since the official had found the “C” number himself, he 
must have found it as a result of inspection of the file. - 
On that basis, we agree with the Seventh Circuit in 
Clohesy v. United States ™* that, on the particular facts of 
Kelley, the insurance section passing on the application 
had “actual, not imputed” knowledge that the insured 
had filed for compensation. 


12 Clohesy v. United States, 199 F.2d 475, 477 (7th Cir. 1952); 
Halverson v. United States, 121 F. 2d 420, 422 (7th Cir. 1941), 
cert. denied, 314 U.S. 695 (1941). 


13 Between June 1947 and June 1948, 1-3/4 million applications 
were filed covering a total of ten billion dollars of insurance. An- 
nual Report, Administrator of Veterans’ Affairs, H.Doc. 8, 81st 
Cong., 1st Sess. 66 (1949). 

1438 C.F.R. § 10.3424 (Supp. 1946), as amended, 18 FED. REG. 
657 (1948) provides in pertinent part that the “Applicant’s own 
statement of comparative health may be accepted as proof of in- 
surability for the purpose of reinstatement under § 10.3423(a) 
...” And see McDaniel v. United States, 196 F.2d 291, 294, n. 3 
(5th Cir. 1952). 


15 See note 11, supra. 
16136 F.2d 823 (9th Cir. 1943). 
17199 F.2d 475, 477 (7th Cir. 1952). 
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Lastly, our holding that the Government is not pre- 
cluded from claiming reliance is also supported by equita- 
ble considerations. A contrary holding would allow an 
applicant who supplies false answers, with awareness of 
their falsity to 


“avoid the consequences of having answered falsely 
by the claim, that the United States, by consulting 
the disability files could have found out that what 
he put forward as true was in fact false, and there- 
fore, may not complain that it was tricked into rein- 
stating the certificate.” ** 

Because the District Court ruled the defense of fraud 
barred by the lack of reliance, it did not consider whether 
the false representations were made with knowledge of 
their falsity and with intent to deceive, other elements of 
the defense of fraud. In Umited States v. Thompson,” 
we were able to decide these matters in our disposition of 
the appeal since all the facts had been stipulated on cross 
motions for summary judgment. Thus we were assured 
not only that the parties had no further evidence to ad- 
duce but also that there was no genuine issue as to any 
material fact. In the present case, however, appellee 
alone moved for summary judgment, and solely on the 
issue of reliance. Both parties limited their affidavits to 
that issue. Until they have had an opportunity to ad- 
duce evidence on other essential elements of fraud, we 
cannot assume that there is no genuine issue of material 
fact in respect thereto. 

Accordingly, we conclude that the District Court erred 
in its view of the applicable law with respect to the ele- 
ment of reliance. The case is remanded with directions 





18 McDaniel v. United States, 196 F.2d at 294. Congress has 
recently enacted legislation protecting part of the insured’s in- 
vestment in premiums paid toward a policy cancelled for fraud. 
An amendment to § 602(w) of the National Life Insurance Act 
provides for a refund to the insured or his beneficiary of prem- 
iums “for any period subsequent to two years after the date of 
such fraud...” 68 STAT. 28 (1954). 


1993 U.S.App.D.C. 231, 210 F.2d 724 (1953). 
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to afford the parties an opportunity to litigate that issue 
and any other appropriate issues in further proceedings. 


So ordered. 
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